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Methodical Treati * 8 


CONCERNING. 


Bill of Exchange. | . N 


WHEREIN 


san Account of the Riſe and P2ogreſs of Exchange; 
un Nature and Kinds of it -- nr the prevail- 


ng Cuſtom of Merchants, illuſtrated and confirm 
= Civil Law ; the Authority of Lawyers and Writers 
Ancient and Modern; foreign Statutes and Sentences 
of Courts; Scottiſh and E Ys Atts of Parliament ; 
_ Deciſi Pow! of 9 ion; and all curious 
and uſeful Caſes, Que ions an Controverſtes, touch- 
ing Bills fairly Fred and diſcuſſed, according to 
the Analogy of the Law of ScoTLanD: With in- 


dent comparative Views of the Laws and en. of 
LAN p, and other Countries. 


or the Benefit of the Engliſh, our Law Terms are 
explain' d by theſe e in their Law. 
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55 8 firſt ſetting forth in 
| 325 the World, to Your 
* c Lordſhip's Tacher ; Þ 
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_ HOSE dort Srevlar Let⸗ 
ters, or Orders given by 
Bankers and trading Peo-= 
ple, to furniſh to others 
certain Sums of Money, 
(commonly called Bills of 
| " - Exchange) are of great 
Uſe and Advantage to Trade, becauſe 
Money for carrying it on, is more ſpeedi- 
ly, conveniently, and fafely remitted, in 
Bills, than in Specie. Seeing in many Nas, - 
tions, the exporting of Money is pate 
ted under {ſevere Penalties ; in ot 5 
Money is current but their own,” and all 7 
foreign Coin reputed Bullion. So that. 
0 be the 5 Ex bedient left xx 
Fes.” A 1 
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FF reREFICES 
Merchants, for retiring their Effects out 
of foreign Countries, from Perſons in- 
debted to them, upon the yearly Ballance 
of Trade: And who would fend his 
Goods to a Place from whence, when 
they are fold, he has no Means to bring 
home the Value, or can not do it, with- 
out an extraordinary Rik. © 

When Scotland began to ſet up its Head, 
and fall into the Humour of Trade, 1 
publiſhed a methodical "Treatiſe concerning 
Bills of Exchange, that are the very Sinews 
of Commerce: For clearing up a Subject, 
ö than which nothing perhaps is more talk'd 
ö of, and leſs underitood. The tavour- 
| able Reception the firit Impreſſion of 
| that Eſſay, now long ſince fold off, hath * 
met with, induc'd me to ſet about this 

; ſecond Edition, corrected and improv'd | 
by many Alterations, and conſiderable 
Additions ; wherein ſeveral Things for- 
merly omitted, are ſupplied, and others 
then but touch'd and hinted at, further 
. Cleared and explained. 

Io give the nice and gentle Reader 
to underſtand, if probably he may find 
his Account in the peruſal; 1 ſhall bot 
_ Telate what hitherto hath been done 
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PREFACE. - M'3- 
Exchange, and how they are 
handled 4n this little Piece. 
As tq the firſt, I muſt be free to fay, 
That I never yet had the Happineſs to 
meet with any Treatiſe upon this Subject, 
that did altogether ſatisfy me; the moſt 
part of Authors, if not all, having treated 
of Exchange, but very indifferently, and 
to little Purpoſe for a Lawyer. 
Many great Men, both Lawyers and 
Divines have indeed diſcourſed it; but 
Z what the Ancients wrote when the Ex- 
® change was but in its Infancy, imperfect, 
Zand leſs known, do's not ſuit with the 
modern Conſtitution of it, as now refin'd 


f Rand improven. And later Authors, what 


with their uſeleſs Niceties, and unintel- 
ligible different Notions about the Nature 
and Lawfulneſs on't; and their fanciful 
# Diviſions and Subdiviſions; inſtead of 
clearing up the Matter, they've unhap- 
2 pily perplexed and confounded it more 
and more. 

Among the Iralians that have writ up- 
gon Exchange, Sigiſmund Scaccia, and Ra- 
phael de Turri are the chief: Whom Jo. 
Gaitus, J. Marquhardas, Fran. Stypmannus, 


Car. Ant, de Luca, Joſeph Giballinus, van 


A 4 Lewen, 


Teen, and others of ſeyeral Nations have 
hut copied after. The Works of theſe 
Fading Authors, ſpeak” much Subtelty and 
Tearning: But then they're prolix to a 
„ Degree, ſtuft with a Many of Superflui 
ties, nauſeous and idle Queſtions; and de- 
flective in Things more material. Anſal 
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the chief Deciſions of af tlie Parllaen 
and ſovereign Judicatures in Frunte; there 
are:not-above three 'or four Devifons, re 
| lating to Bills of Exchange. - Whereot ee 
erflu- W Reaſon is, becauſe in all the tradi 
nd de- Towns of Fance, eſtabliſh'd Merchant® 
Anſal- Courts take Cognizanee of Differences ł 1 
e Com- tween Perſons of that Profeſſion, in au 
Work, 8 eafy expeditious Manner, except we 
mer- the interveening of ſome nice Points 
cuſs'd: Law render the Merchants incompetent® i 
ge fall Judges, which are carried before the Paß 
„. Voet liaments. Such Courts for determining 
s hath Differences ariſing upon Matters of Con 20 
Vay of merce are alſo erected in moſt of otH 
fenore. F trafficking Nations in Europe, tho 2 it 
He of be no ſuch Judicature as yet in Britains 
of Ex- #- This Matter was but ef late well ut, 
import derſtood by Lawyers: For in deeidiſ 
colle- Controverſies thereabout, the Advice 
of the Merchants was frequently taken and 
landers, lowed; and even few of theſe have a 
tinæus; N otion of it. The French Lawyers n 
llandie, much applied themfelves to treat 
dom: MW Mareſbal 162 5, put forth an Tai d 
ar Ca- Rechange & Banquerbutes, - Crall - | 
Palais, with Citations of Laws and Doctgug 
mes ol fl —— eee over fg Ni 
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Mbrdedy, that it's more than likely, he 


**underſtood them but ſo-ſo. Cleras 16 5, 


printed another Traite de change, to as lit- 8 
tle Purpoſe. Sieur Jacques Savary, though If 
he excells. the other two in his 2 ait neg. 
ciant, manages the Argument ſo — 1 
ally and imperfectly, that he appears not 3 
to have thought to the Bottom ont. L' 
art des Lettres de change par Monſieur Jacques 
du Pay, illuſtrates the Nature of an ex- 
change Contract; and contains ſome Prin- 
ciples for deciding Queſtions: But, as that 
Author hath ſome good Things; ſo he is 
chargable with many material Defects, 
and is far from anſwering the promiſing | 
Title of his Book. The French Edict of | 
Commerce 1673, regulates and decides ' 


| only the more ordinary Caſes. Sam. Ri- 


card's Traite general au Commerce, is indeed 
a very uſeful Book, and affords a tolerable | 
Scheme of the different Forms and 
ages of Bills of Exchange, obſerv'd 
throughout the trading World. yet theſe 
-are only bandled therein by a Merchant, 
ho contents himſelf with the common 
Practice, and pretends not to caſe the 
Matter, or dip into the Point of Law, 
"which Book i is now tranſlated in our Lan- 


Suage 


PREFACE, vn 
be uage by Mr. Juſtice, in his general Tre/a- 
iſe of Monies and Exchanges, publiſhed 
t London, in the Year 1707 : If that in- 


ugh Wuſtrious Gentleman's Pertormance. may 
neg. pe called a Tranſlation, ſeeing he not only 
fici- ſometimes inverts the Author's Method, 
not put alſo, by neceſſary Alterations, adapts 
L' the Work to the Genius and Circumſtan- 
zues pes of the Engliſb, and enricheth it with _ 
ex- his own uſeful Obſervations, which ſhew _ 
rin- him to be a Perſon well ſeen. in the My- 
hat Mery of Exchanges, the Elements and 
e is raftical Part whereof, 1s better clear'd 
cts, up by him, than any other Author I've 


had Occaſion to ſee. Marius's Advice con- 
WFerning Bills of Exchange, and Lex Mercato- 
via are mighty flat, and heavily writ : 
wWithal ſuch as one may pore upon long 


eed enough, without being in Hazard of 
ble reaping from the former a competent or 
and ſatisfactory Inſight into the Matter of 
vd Bills; or any tolerable Notion of it, from 
ieſe the latter; though an uſeful Book in other 
int, Reſpects. John Scarlet's Stile of Exchanges, 
non is but an undigeſted Collection of incohe- 


rent Rules or Aphoriſms, blended with In- 
conſiſtences, whereof ſome are very indi- 
ſtinct, others again as uſeleſs. I can ſa * 
3 N ieee, 


* 


tt — 5 1.6500 
iel Sey tot my vr the ourſe of 
FE: at Amſterdam, which, tho? it con 
= tain: ſeveral-Phings touching the particu 
3% Ar Cuſtoms of Holland, is but à RapſodyM- 
olf Tautologies, and ſuperfluous Matter. . 
' A =” As ro:Chaites Molloys Book de Jure Mariti-4 
= mots Novel; Bills of Exchange make but 
þ of it, Wherein not many Ca- 
{es are ſet down. - Lewes Roberts in his 
Map of Gommerce, doth not explain their 
3 iure, the Manner they're negotia-| 
dea; as if theſe Things were ſufficiently} 
1 underſtood. by the Perſons for whoſe Uſe 
3 Moy Hut contents himſelf to point A 
out ho he Exchange is calculated, in all WF 
he Cities of any =confiderable T rade i in þ 
Europe, the Places each of them deals 
A Et Wich; Ant i hat Sort of Coin; the mu- 
tual Proportion of: foreign Coins; and how IE: 
Bankers keep their Accompts. In ſhort, 
*-AltBooks upon Bills of Exchange, that Pve 
nad Occaſion to ſee; are void of: any rati- 
onal Method: Withal⸗ ſo accomodated 
4 g fcheir own particular Municipal Con- 
© Ditutions,. that * e ay 
0 Our ES | 
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aF-'Notbing of chis Nature hath c. 
hatlicfle which, as it were by way of Pas 3 
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Things; and whoſe Memory will ever 
Nouri while Law and good Senſe are in 
gequeſt. leg 2 > «7:15 7:3" 
So much may ſuffice, to demonſtrate | 

She - Uſefulneſs: of a new Treatiſe upon © 
ills of Exchange. But at length to gv 
ome. ſhort” Account of this, after-convets 
ng with the moſt knowing Merchants 
this Country, for underſtanding; hows 
ar the'- preſent Scots Practice ſuits with: 
preign Cuſtom, I have excerged out f 
the above- mentioned Books and e ! 
rs, What ſeem'd proper TO 3 


EY 4 I. _ T. 4 * 
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4 careful Endeavours to avoid what is faul 


* PFREFACE 
and calculated to our Meridian; wit! 


ty, and ſupply what is wanting. The 
prevailing Cuſtom of Merchants is illuſt 
rated and confirm'd from Civil Law ; the 
Authority of Lawyers, and Writers anci- 
ent and modern; foreign Statutes, and 
Sentences of Courts; Scottiſh and Emgliſhi 
Act of Parliament, and Deciſions of the 
Lords of Seſſion. I have ſtated and diſ 
cuſs'd all curious and uſeful Caſes, Queſti- 
ons and Controverſies about Bills, accord 
ing to the Analogy of the Municipal 
Law of Scotland, compared with the 
Laws and Cuſtoms of other Countries. 
All which Things being put into fei 
Words, are diſpos'd and handled in as na- 
tural and goodly Order as I cou'd think on. 
When I labour all along to juſtify my, 
Poſitions by Texts out of the Civil Law; 
I wou'd-not be underſtood to think that 
there was any dealing in Billsof Exchange 
among the old Romans: But only to let ſee, 
that the preſent Rules thereof agree with) 
theſe fam'd Principles of Law and Rea- 
ſon. I don't ſtep out of my Road to notice 
the Manner of the Merchants in book- 
ingtheir Bills, or taking Items and Memo-! 

ty . randums 


tl 
10 explain the variety of Par, and Method 
pf its Calculation, or what way Coins of 
he Hifferent Places may be reduc'd into one 
ce; Wnother : Theſe Things being more a 
Ad Merchant's Province than mine; con- 
110 erning which the Curious may conſult 
ne obert s Map, and Ricard's Treatiſe of Com- 
Ii Perce, together with Mr. Juſtice's general 
ti. reatiſe of Monies and Exchanges. 
d No more needs to be added by way of 
dal Freliminary to this little Book, ſeeing to 
Ll now the {ſhort and long on't, *tis but 
Jes, orrowing ſome ſpare Time trom other 
e Diverſions. I ſhall only fay further, that 
* _ more material than bulky, and 
on. He Subject ſo intricate as to be calPd, 
my lle Myftery of Exchange, ſome Thought is 
#5 2quired in the peruſal of ſeveral Paſſages : 
hat End that, tho? it do not exactly hit every 
agency or Genius, I preſume ſuch as it is, 
tw. may prove uſeful to ſome, intertaining 


© others, and diſpleaſing to no body. 
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andums thereof for their own wiſe and 
bolitick Ends: Neither am I at pains to 
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A 
Methodical Treatiſe 
CONCERNING 


Billa of 1 


t 


xchange in general, ana the ſeveral Kinds of it 
1 d. 


Erch hout wh 
8 Bali foys the World 


cou*'d not "tire) are the 
6 8 only Set of private Per- 
8 MS TN” {ons, that have in a man- 
ner aſſum'd the giving of 
e —.— to n he 
N ollection whereot goes 
we A EN under the Name of Lex 
Mercatoria. And *tis univerſally own'd, that 
I this vaſt body of Laws or Cuſtoms, there 
none more intricate, and involy'd than thoſe 
| B. __ 


1 | 
concerning Exchange: Which, ſome are pleas'd 
injuriouſly to ſay, were ſo induſtriouſly con- 
triv'd to palliate Extortion and Uſury. The 
Laws of Exchange, (that in its general and 
proper Acceptation is merely a trading in . 
Money) fall to be divided into univerſal and 
particular Laws. The f/ are theſe eſtabliſh- 
ed by the common Conſent of all Nations, * 
called, The Cuſtom of Merchants, which are eve- 8: 
ry where in Force. The latter are the peculiar} 
Laws of Exchange, that obtain in ſeveral g 
Countries by Statute or Cuſtom. But tho 
there be ſome ſpecial Difference of Formality 
in the Management of it in different Places, 
the common Law of Exchange is much the 
ſame every where; all Nations haying con- 
.curr'd as much as poſſible to encourage thisgt: 
advantageous Commerce, and to rid it of allthe 
Incumbrances that might interrupt its Pro- 
greſs. So that I ſee no great Reaſon for theſe 
noiſy Diſtinction frequently made betwixt the 
Cuſtom of Merchants, and the Analogy obe. 
our Law; as if theſe often interfeir'd and claſh'&his 
together: Since nothing merits the Denomina ha 
tion a of Merchant-Cuſtom, but what univerghO 


\ 


-” 


ſally obtains, & apud omnes per æque obſervaturer 
abſtracting from the civil and municipal Cu Boi 
ſtoms of particular Places, which are ton 
oft unjuſtly obtruded for the Cuſtom of Meri; 
chants. The Laws of Exchange are not ſo 
exactly obſerv'd in Spain, as in England, France 


&c. In England, foreign Bills of Exchange tang? 


| upoß 6 


; EI» 

'd pon the Cuſtom of Merchants. Inland Bills 
n- And promiſſory Notes are privileg'd by Statute 
he fa), concerning all which in Fance, careful Provi- 
nd Fon is made by royal Edicts and Ordinances, 
m particularly that of Lewis XIV. An. 1673. With 
Ds in Scotland, all Bills of Exchange, whether 
mland or Foreign, have the ſame Force by 
Poſitive Law (5), tho' we have no ſuch re- 


ve- ward as the French or Engliſh to promiſſory 
lar Notes. In ſeveral Places of Zaly, as Bologne, 
ral he Rules of Exchange are eſtabliſh'd by Laws 


and Ordinances, and in others by immemorial 


it Practice, or local Cuſtom. The more con- 
des, derable trading Cities of Germany, as Ham- 
the gurgh, Frankfort, Ausburgh, Leipfick, have alſo 
on- heir particular Orders and Regulations, with 
thisgglation to Bills of Exchange. I ſhall open 


all 
ro- aus Hint upon Preliminaries, and the 
thefeveral Sorts of Exchange. | 

the IJ. To begin with the latter, Exchange may 
Fs divided into Real and Improper: Under 


ina 


is I comprehend petty Exchange, or the 
changing of one Coin or Species of Money for 
vetWother ; which is the moſt ancient, and daily 
tur(ercis'd by the Fews, eſpecially in Maritim 
Cußhowns. The Price given upon that Score or 
toq;pnſideration, is called Agio, a Word of 
Merßßzlian extract, importing a Conveniency; as 


Xt ſo B 2 being 


wy IX. & X. W. III. cap. 17. 3. & 4. A. cap. 9. 
. 7. A. cab. 25 (b) 4d 20. Par. 3. Cb. II. A# 36. 
UPOSE 6. Par. K. . F 8 | 


e way to an Exchange Contract, by ſome _ 


Ch ) 


being that whereby one may eaſily get what 
Sort of Money he wants for other Coin. "Tis 
particularly made uſe of at Amſterdam, to® 
ſignify the Difference there, between the Value * 
of their Bank and current Money; whereof the 
firſt is generally betwixt Four and Five per % 
Cent. higher than the latter. Nay, in all 
Countries where there are Banks, (except it 
Britain where there is no Difference in the 
Value of the Monies) the Bank-Money i% 
conſiderably higher than the current. So the 
Difference between the Bank and current Mo 
ney of Venice is preciſely 20 per Cent. and, 
generally at Hamburg the current is betweerh, 
5 and 14 per Cent. leſs than the Bank-Moricy 
Ar Frankfort the Money of Exchange is abou 
18 per Cent. better than the Current, and that I 
about io per. Cent. better than What they cal 2 
The common Money of the Empire. [i 
II. A ſecond Kind of improper Exchang if 
there is, when one having uſe for Money, get lu 
it from a Banker by exchange, and draws Bill 
for it, upon an imaginary or ſham Perſon a# 
ſome remote Place, where the Drawer hati 
no Correſpondence. From whence after th 
Bill falls due, the ſame is return'd proteſte® 
upon him, to be payed with Exchange, Re- 
change, and all other Charges. This is termin 
Dry Exchange, or Exchange pro forma, becauſſ h 
not made with a real intent to negotiate b V 
way of Exchange, but only ſome Perſor n 
Name is inſerted in the Bill as Giver, or Fol o' 
ma wich 


XX %) 
nmalities ſake, which was prohibited in Eng- 
hat fand by ⸗Act of Parliament in the Reign of 
Tis King Henry VII. reprobated and condemn'd 
to n the Year 1564 and 1571, by the Bulls of 
luc two Popes; and is not ſo much as known in 
the Fance, but gave occaſion to that French Re- 
Pe. gzulation that no Re-exchange ſhould be due, 
| xcept it were made appear, that Money was 
t i feally taken up at the Place where the Bill was 
Zproteſted. | 
III. Real or proper Exchange, is tranſacted 
py Bills betwixt the Drawer who makes and 
MoWells the Bill, and Remitter, . e. the Perſon 
aneFwho buys it, and pays the Value, ſo-called, 
een pecauſe he ordinarly ſends or remits it to his 
ne Correſpondent to receive the Contents. He is 
ovWalſo ſometimes term'd The Deliverer, becauſe 
at he delivers the Value to the Drawer. This 
cal Exchange may be conſider'd under a twefold 
4 iew of pure and conditional Exchange. 
ing IV. Pure Exchange is, when a Bill is abſo- 
get) lutely to be paid at a preciſe Time. Con- 
D1]|@ditional Exchange, is the making the Sum 
Fin the Bill payable only under ſome Con- 
dition. Of this Nature are Bills of Bottomry, 
th@ which are either proper, or improper. The 
ſteſſh firſt are made and ſubſcribed by the Maſter of 
Za Ship upon the Keel thereof, at high Intereſt 
m Win a Caſe of Neceſlity, when Money muſt be 
auſſ had in foreign Countries, to perform a Voyage. 
b Whereby he acknowledges the Receipt of ſo 


— * 


7 . 
on much Money upon Account of Bottomry on his 


a Br: Ship, 


*. 
* . 
* 4; 


: (6) | 
Ship, for ſuch a Voyage; and binds himſelf, re 
Heirs, and Executors, as alſo the Ship, withWhe 
her Tackle, Furniture, Freight, &c. to pay i 
to the Creditor, or Order, ſuch a Sum, upon Wo 
the ſafe arrival of the Ship at the defignedyhe 
Port, or ſo many Days thereafter. Improper pt 
Bills of Bottomry are drawn by the Merchant Þ 
of the Ship payable out of the Cargo, upon the 
ſafe arrival of the Goods, or at ſome Time 
after. I know not whether theſe diſtinguiſhing 3 
Terms be proper, nor am I very ſollicitous, $0 
- becauſe I know none fitter, and tell what 1 
mean by them. I find this Difference obſerv'd 
by Vinnius (a) betwixt theſe two Kinds of Bills 
of Bottomry, That, which is very ſingular, in 
a Competition of Creditors by proper Bills of Y 
Bottomry, the Obtainer of the laſt Bill, is to be & 
prefer'd ; it being by virtue of his Money, 
the Ship put out to Sea: Whereas Poſſeſſors of an 
ſuch as I call improper Bills of Bottomry are £1 
brought in pari paſſu, without any Preference. d 
The Money taken up by Bills of Bottomry, is F 
called Pecunia Trajeftitia ; becauſe its upon the 
Peril of the Lender, who looſeth his Money if a 
the Ship periſh, or all be ſpoil'd, without 
any Fault of the Borrower: otherwiſe, not (0. 
But if the Ship be caſt away, tho? the Apparel- t 
ling and Rigging, or ſome Remains thereof be 

. preſerved 


14 
V7? \ 
#3 4 
* 


a 
5k 7 
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(a) In Peckii Comment in J. 1. $ 7. & ſeqq. Ff de ex- 
ercit. Act. (b) L. Pen. C. de nautico fenore, Chriſtin. Vl. 
* Dee 47. v. Go, | F 


* 
- 
: 
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elf, Wreſerved; the Creditor will have no Advantage 
ich hereby (a), and ſo it hath been decided in 
ay land (b) but Fo. Voet (c) fears theſe Deci- 
on ons will never become a fix d Precedent. And 
1edpHe reaſons thus; Tis true when the Ship is 
per Joſt, there is no Obligation for Payment of the 
ant Pebt (4); but it ſeems precarious to alledge 
the he is loſt, where ſome Part of her is preſerv'd: 


me Por being ſafe in ſome of her Parts, it were 
ing Fuſter to ſay, That there ariſes an Obligation 
us, For ſo much of the Debt, effeiring to the Value 
t If what is ſaved. Seeing jactus nave ſalva in 
d Wributum venit (e) And a Ship is underſtood 
illsMo be ſafe in Order to the Obligement to con- 
in tribute; when jaciu facto ſhe ſunk in another 


of Place, and the Goods of ſome of the Mer- 
be Mthants were afterwards brought up by diving 
ey, Y). Thus he. But one would think the Debate 
of might be ſoon reconcil'd by a Diſtinction, wiz. 
are That in improper Bills of Bottomry, the Cre- 
ce. ditor in the Caſe of a Wrack, ſhould have a 
is Proportion of Payment, if a part of the Goods 
be preſerved : Whereas in ſuch Bills as the ſafe 
if arrival of the Ship is the preciſe and only Con- 
dition of Payment, without Reſpect to the 


b). Goods or Lading ; he ſhould ſuffer a total Loſs, 
el- thoꝰ ſome of the Ship Fragments be retrived. - 
be V. Bills 
ed 


4 4 (a) I. 6. ff. de Nautic. fenore. (b) Reſponſ. Juris Con- 
1 ſult. Hollandiæ par. 4. Conſil. 3. & 124. (c) Comment. in 
Pand. hb, 22, tit. 2. N. 4. (d) d. J. 6. (e) I. 4. F. ad L. 
73 hod, de jactu. (f) d. J. 4. § 1. | 
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not be inſured; and the Perſons by whom; 
much hath been written in the two laſt Cen- h 


(a) Anſeldi de Anſaldis de Commercio & mercat, dil, 0. 


1 [ 
V. Bills that are given upon the Account of . 
a Wager; or for inſuring any Thing, come alſo i: 
under the Denomination of conditional Ex- 
change. Inſurance is a Contract, whereby the N 
Enſurer engages for a certain Sum to make up 
one's Loſs by Goods, or other Things inſured. 'F 
Something of this Contract we find in the more 
ancient Hiſtorians ; but no Veſtige on't in the 
civil Law: Being only contriv'd to facilitate 
Commerce, a Matter of 300 Years ago. And f 
therefore the ſummum jus or apices juris ought * 
not to take Place therein; but only the Mer- 7 
chant Cuſtom (a). The Difference betwixt the 
Inſurance of Goods, and the inſuring of Bills 
of Bottomry, or Cambium Maritimum, is, 
That when Bills are inſured, the Inſurer muſt ® 
make up what Profit the Party would have had 
by them, if che Ship had not periſhed, viz. ſo #p 
much per Cent. Whereas in the other Caſe no "Ba 
more can be required of him, than the Value of *T 
the Goods as they were eſtimate, at the Time r 
of Inſurance (5). Concerning the Method and 4 


Prices of inſuring ; the Goods that may, or may a 
8 


turies : But I refer ſuch as deſire Satisfaction in 
theſe Points, to the Edicts of Philip King of 
Spain, 1563, 1570, and the municipal Laws of . 
Middelburgh publiſhed in the Year 1600, of Rot- i 

terdam K 


7. N. 6. (b) idem, N. 31, 3% 


f C9) 
of dam in the 1604, and of Amſterdam in the 
Iſo ra, and the Ordinance of Lewis XIV. King 
x- & France in the Year 1681, concerning the 
Marine. 


1 F 


Ire 8 


CHAP Il 


ite 
nd Me Preliminaries to an Exchange-Contraft, where 
hr ef the ſeveral Ways of taking and giving Money 


er- upon Exchange, Letters of Credit, and Billets 
he de Change. 

ils 

is, QT OV that I have thus briefly, and but 
uſt * briefly, enumerated and explained the 


everal Kinds of Exchange, and intend only 
ſo q inſiſt upon real and pure Exchange: In the 
no Handling of my Subject, I ſhall do theſe three 
of Things, 1/t, Touch upon the Preliminaries, 
me or Antecedents of an Exchange-Contract. 24ly, 
nd Clear up the Nature of the Contract it ſelf. 
ay ah, Shew what Manner of Action and Di- 
m; Hgence may proceed upon it. Of all which, I 
en- Hall diſcourſe in Order as they ly. 


in I. By Preliminaries, I mean the Way how 
of Money is got for Bills, and theſe for Money. 
; of Perſons take and give Money upon Exchange, 


| 


am Alves; or through the Aſſiſtance and Media- 


— — 


4% Ir Brokers of Exchange, whereof ſome inter- 
Y poſe 


(' 10 
poſe without any Authority, others are ſworWb 
Perſons authoriſed for that Effect, and alloweÞrt 
for their Pains a certain Reward, called CourWo! 
tagie; which is uſually one per Mile. But ehh 
nough of theſe, ſince no Perſon is obliged to 
make uſe of a Broker, and we have no ſuct&r 
Office in Scotland. 8 | 

II. In other Countries when the Remitter iH 
not acquainted with him, who wou'd take upWt 
Money per Exchange, or doubts his Credit Wit 
the Drawer ordinarly is either put to make hi Mit 
Bills payable to a known ſubſtantial Man, ano 
to get them by him indors'd to the Remitte c 
or his Order; or elſe to procure ſome ſuch ſuf. 
ficient Perſon to ſubſcribe the ſecond or thirꝰſp 
Bill under his own Subſcription, who therebyW 
becomes _ liable with the principal 
Drawer to the Remitter, or him to whom the 
ſo ſubſcribed Bill is made over (a); But not 
to the Poſſeſſor of the firſt Bill only, if the Re- 
mitter or any other keep that ſubſcribed by him Mr 
which ordinarly out of Reſpe& to the Draw-W5 
er is conceal'd as a dormant Security, and not: 
ſent away to any other Place (b). And he 
the conjunct Subſcriber uſually takes a Bond of 
Relief; which is not neceſſary to the Indorſci 
of another Man's Bill (c). But this Cuſtom o 

| fub4Y 
= © 
(a) Marius Advice concerning Bills of Exchange. p. 92 
1** Mercatoria Part 3. Chap. 5. N. 4. Scarlet dle o'Y 
xchanges, Chap, 22. R. 1, 2, 3. (b) Ibidem R. 6, 19 


* 
: 
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EC) Marius Ibid. 
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1 
orMbſcribing another's ſecond or third Bill, has 
vedÞt yet been adopted into the Scottiſb Practice: 
ur or if we be ſhy of giving Value for one's Bill, of 
t e hhoſe Circumſtances we are ignorant, or ſuſpi- 
toehous, the Way is to cauſe him get a reſponſible 
ucl erſon to indorſe it in Favour of the Remitter. 
III. Perſons going to a ſtrange Place, where 
r i Hobably they may have Uſe Ne Money, and 
up t thinking fit to take Bills with them; ordi- 
lit Wrly provide themſelves with Letters of Cre- 
hi it. Theſe are either general, or ſpecial. The 
ane ſt are open Letters, addreſs'd to a Factor or 
tte. Forreſpondent, bearing Orders to furniſh ſuch a 
ſuf Man, with ſuch a Sum at one or ſeveral Times, 
niraſpon his Bills of Exchange, or Receipts: And 
ebyW charge it to his Accompt who gives the Let- 
ipaWr of Credit. General Letters of Credit, are 
the&nple Letters directed to ſome particular Cor- 
not ſpondent, or to all Merchants and others, 
Re. Mat ſhall advance Money thereon, to the Perſon 
im: Ir Perſons thereinmention'd, without reſtriction, 
aws to Time, or Place, or Sum, or other Circum- 
notMances; obliging the Writer for Re-payment. , 
| he IV. Men write general Letters of Credit, 
d oFommonly for their own Account, or Concern- 
ſcents in the Courſe of Trade: And when 
1 of fach are given to any Friend, *tis. only to put 
ſub ! Honour upon him: For Litere credentiales val- 
We generales, magis commendatitiæ videntur (a). 
Aud it were of dangerous Conſequence, if the 
® Receiver 


I (a) B. Stracha tle Aſſecurationibus, Gleſſe 11. § 33. 
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Receiver ſhould chance to abuſe the unlimited 
Credit, to bad Purpoſes; or by drawing Bil 4 | 
upon the Furniſher for greater Sums, than 1 
is able to anſwer. Therefore, when the Beal 
er of a Letter of unreſtricted Credit is not 
Perſon of very great Diſcretion, and in who 4 
the Furniſher has an exuberant Truſt and Con 
fidence; the Correſpondent will be order'd th 
a Letter of Advice, that without Regard t 
the indefinite Letter of Credit, he only ad 
vance to the Value of ſuch a Sum. 1 

V. Becauſe the Bearer of a Letter of Credi 
may be robb d by the Way, and have it take 
from him, or may loſe it; and ſo another, as 
he were the Man, come and preſent it: To pre 1 
ent being impos'd upon that Way, he who write 
a Letter of Credit, ſhou'd by another of Advich 
to his Correſpondent, deſcribe the Perſon to bY 
honoured with Credit, by his Height or Big 
neſs, the Colour of his Coniplexion, his Hal 7 
or Periwig, or by any Marks upon his Body, o$ . 
by ſome Token, as that he who tells ſuch a T bine 
zs the true Bearer of the Letter of Credit. 4 

VI. He to whom a Letter of Credit is 20 2 
dreſs'd, takes either Bills from the Bearer up 

on the Granter of the Lerter, or ſome other 
or Receipts effeiring to the Sums advanc'd him 
mentioning his receiving thereof, in Conſe 3 . 
quence of ſuch a Letter of Credit, dated ſuc! 4 
a Day (a). One wou'd think that in he 9 

ale, N 


1 
0 


tl 


a Sam. Ricard, Trait General as — Pe I 26 1 


2 
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ee, the Writer of the. Letter is only bound 
Repetition to the Furniſher of the Money, 
Wd not the Bearer who receives it: But that 
rh are liable, and even for Annualrent in the 
hot erms of the Act 1681, when the Receiver 


Bi 


Advancer, or his Order. Yet a Father 
Poing by his Letter deſir'd a Merchant to ac- 
modate his Son then abroad, with a Sum, 
Which he oblig'd himſelf to re-pay, when ad- 
.ed;FErtis'd that his Son had receiv'd it; and the 

Son having drawn a Bill for the Money upon 


is Father, which was proteſted for not Ac- 
ptance againſt his eldeſt Son and Heir, the 
rir@acher being dead: The Drawer was aſſoil- 
* . 
„ed from Payment, reſerving Action to the 
Poſſeſſor againſt the eldeſt Son, who was both 
Big Meir and Exccutor to his Father (a). Becauſe 
Ian Me Father's Faith was followed in advancin 
f the Money; and the granting a Bill for it, 
fing as but of the Nature of a Diſcharge, and to 


4 7 


teſtify that the Money was paid. And as in 
aol Bills of Exchange, the Poſſeſſor muſt ſend pun- 
run ktual and timeous Advice to the Drawer, of 


is — 
her he Acceptance or not Acceptance, and Pay 


him ment or not Payment; and of all the other 
onſe Steps of his Negotiation: So, among Mer- 
i hants, he who furniſhes Money, or accepts of 


Bills, upon the Faith of a Letter of Credit, 


mult duly and timouſly advertiſe the Writer of 
; | the 


_—_— 


March 1683, Hall coutra Wauchops : 


he obey'd (the other Party proving inſolvent) 


cted Letter, which cuts off all former Scores. 
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the Letter. For if this be omitted, and th! 
Receiver of the Money prove medio tempore inf 
ſolvent, the Furniſher will miſs and fall ſho 
of his Relief from the Granter of the Letter 
tho at the ſame Time, his Oath will be 4 
ſufficient Inſtruction of Advertiſement give 
(a). And if a Factor having advanc'd conſlide- 
rable Sums to ſome third Perſon, by vertue o 
an abſolute Letter of Credit, write to his Cor 
reſpondent, to know his Will about the Conti 
nuance of the Credit, without giving Notice 
of what Money the Porteur of the Letter o 
Credit was indebted to him upon the Faith 
thereof, and an Order come by Way of An- 
ſwer, to continue the Credit, but with a Li- 
mitation to a certain Sum: He cannot claim 
Satisfaction from him whoſe Letter of Credit 


* 


for any Sums advanc'd before the ſecond reſtri- 
4 
; 
d 


For had the Granter of the Letter of Credit} 
been duly acquainted with what Money was | 
furniſhed upon the Faith of it, he might have | 
cleared with, and got Satisfaction from the | 
Receiver (b). But there was found no Neceſ- 
ſity of making preſent Intimation to the Wri- 


ter of a Letter of Credit, not being in re mer- 


catoria (c). Tony A Ho 
- OOME=- ie 


(a) January jth 1681, Ewing contra Barnet. (b) 
Lex Mercatoria Part 1. Chap. 16. (c) 10 February 
1682, Falconer againſt the Laird of Grant. 
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VII. Sometimes Bills of Exchange are 
ade by Procuration, as when any Merchant, 
Letters of Factory under his Hand, im- 
wers one to draw and accept Bills in his 
ame; which being regiſtred and intimated 
© thoſe he has to do with, in Buſineſs: of 
Mt Nature, the Factor by drawing and ac- 
ring Bills ſubſcrib'd with the Quality of 
or- Cor for ſuch a Man, doth effectually bind 
Conſtituent (a), tho' the Factor be Minor 
ice under Age (/), without any Obligement up- 
W himſelf (c), and this is called Drawing, and 
ing drawn upon in Commiſſion. The Deed 
a Factor for two or more Perſons that are 
Partnerſhip or Joint-traders, will oblige 
Ich of 'em in ſolidum (d). A Power to draw 
ls in the Name of another, doth imply alſo 
Power to draw in and indorſe all ſuch as are 
- &yable to the Principal, or to him or his Or- 
es. er (e). Yea, a general Factory was found 
it ficient for this Effect (F), tho' in other 
Warts, a ſpecial Factory is neceſſary, in order 
capacitate a Perſon to draw and receive 
Wills for another (g). But in the Caſe 
| of 


(a) IL. 1. ff de Inſtit. actione les loix Civiles dans leur 
dre natuyel. Tom. 1. lib. 1. tit. 16. Sect. 3. art. 1. (b) 
7. S wlt. I. 8. . de Inſtit. actione. (c) Les loix Civi- 

„ &c. Ibid. art. 8. I. ult. f. de Inſtit. actione Scarlet, 
. 23. R. 41. (d) L. 13. 2. de Inſtit. actione, les 
ix Civiles Ibid. art. 6. (e) Scarlet Ibid. R. 11. (f) 
Y February 1700. Clapton and George Watſon againſt 
uncan Mackintoſh. (g) E. Stypman. de jure marit. & 


laut. Part 4. C. 8. N. 102. 


| 
165 | 
of Watſon againſt Mackintoſh, the Facto 
was found extiuct after the Conſtiruent bi. 
eame Bankrupt, He who gives Order WW. 
Draw for his own Account upon a thi, 
Party, ought to acquaint him therewith, ali; 
how it is to be plac'd to Accompt, or to 
repaid (a). And he who orders to Remit | . 
his own Account to a Third, ought to gill 
him previous notice thereof, and how he wil 
have the Remiſes diſpos'd of (). A Fac 
cannot upon pretence of a Debt due to hin 
ſelf, retain Monies remitted to him by til 
Principal, with Orders to diſpoſe there 
for his Credit, and yet perform the Comme 
ſion in the other Points (c), no more than off, 
having a double Commiſſion, viz, To dra 
and remut, or to buy and draw, can ſafe 
perform the one, and negle& the other (d 
but this does nowiſe claſh or interfere with ti 
Latitude of a Perſon upon whom any Bill 
drawn, to accept ſupra proteſt in Honour 
the Drawer, or Indorſers: For in that Ca 
the Mandatary doth not at all accept qua May 
datary ; but on the contrary, proteſts that | 
will not accept, and Acts only profitably f 
ſuch a Perſon or Perſons, tanquam quilibet nc 
tiorum geſtor. A Commiſſion being given at 
accepted upon Condition that Caſh ſhould | 
remitted : It was found, that the remitti: 


A 
8 


(a) Scarlet. chap. 7. R. 22. (b) Ibid. R. 24. 
Secaccia de Camb. & 2. Gloſs. 5. N. 377. & ſeqq. ju 
376. (d) Scarlet. Chap. 25. R. 25. 4 


þ 
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Letters of Credit and Bills of Exchange; is 
Pt equivolent to Caſh (a). Tho? Bills of Ex- 
ange be like Money in this, that Transfers 
hiKereofcannot be affected with the Indotſer's 
aWebt, or extrinſick Deeds (). If a Factor 
> Whving Orders to draw on a third Party at 
: ht, ſhall make his Bills payable ſometime 
2'cr Date, or upon Days-fight, and the 
Wccepter break before they fall due, he the 
cor muſt bear the Loſs (c). And a Factor 
hin ered by the Conſtituent to remit his Money 
is a certain Perſon, remitting it to another 
ereßhat broke with the Money, was found liable 
unWerefore (d). As one who has Orders to 
! 0Wanſport Goods in a certain Ship, putting 
dra em aboard of another, will be anſwerable 
ai any Damage may happen to them in that 


to! 


(iMip (e). But a Factor acted warrantably 
1 ti{Wremitting another's Money to him by Bill 
ill Wm one reputed reſponſible at the Time, tho? 
ur e Bill was never honoured by Acceptance, 
Cid the Factor had no expreſs Orders to re- 
Mt by Bill; he having no contrary Or- 


rs FJ). 

VIII. A Factor drawn upon with Order to 

luc himſelf upon the Drawer, ſhould augment 

> Amount of the drawn Bill, with lis Proviſi- 
| on 


a) 16 Fuly 1702. Gordons contra Kinkaid and Pit- 

. (b) Vid. Chap. 4. § 5. Chap. 8. § 11. § 5, 8, 

(e) Scarlet Cap. 26. R. 12. (d) 8 Fuly 1702. 

Hunter againſt Har) Baird. (e) Scaccia & 2. Gloſs. 
IN. 371. (f) 22 June 1705. Fead contra Ewart. 
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oh and Brokerage, and re-draw for the Product: 
But a Factor ordered to. remit the Value of 
Remittances receiv d, muſt, rebating from 
theſe his Proviſion and Brokerage, remit 
the Remainder. Again, a Factor having Or- 
ders to remit a fix d Sum to one Place, and 
value himſelf upon another, muſt, when he 
draws upon his Imployer for that Money, add 
thereto his Proviſion and double Brokerage. 
V. G. A. at London, writes to B. at Amſter- 
dam, to remit to Venice a certain Number of 
Florins, which he A. owes at Venice. B. ac- 
cordingly procures for 1000 Gilders a Bill on 
Venice for the Debt to be paid there. When 
he draws on A. for ſaid 1000 Gilders, he 
adds thereto his Proviſion and double Broker- 
age, the one for negotiating on Venice, and the 
other for negotiating on London, in order to his 
Re-payment. But a Factor having drawn a 
fix d Sum on his Employer, muſt remit tof 
his Employer's Correſpondent, the Remainder 
of that Sum, after Deduction of his own Pro- 
viſion and Brokerage. J. G. at the Deſire of A. 
at London, B. at Amſterdam draws on A. for 
2001, which by the Courſe of Exchange a- 
mounts to 2000 Gilders. B. being to remit 
this 2000 Gilders to Venice, for diſchargin: 
a Debt of 200 J. due to one there by 4 
payable at London, deduces his Proviſion and 
Brokerage from 2000 Gilders, and remits the 
Remainder to Venice. 8 | 

. | IX. 
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IX. A Factor remitting Bills to another to 
> paid to his own Order, is as. raſh, as 
iſe; for by ſo doing he obligeth himſelf 
r the Value, Re-exchange and Charges, 
ithout any ſhadow of Advantage; whereas 


1d Wy ſcnding the Bills to his Conſtituent, or Or- 
ne er, he will find himſelf liable only for the 
id Heat Sum receiv'd, and may charge Re- 
ze. change, c. upon the Conſtituent (a). 


X. They have a Cuſtom in Italy, that ſome- 
mes a Servant doth make the Bill of Ex- 
ange, and ſubſcribe the Name of his Ma- 


on er, for whom it was taken up, and the Ma- 
ener underwrites pagate come ſi dice, pay as it 
heW ſaid. - Such a Bill goes as current there, 
er- Yad binds the Maſter as effectually as if he 


ad truly ſigned the fame (). 
| a —— — REAL 
GAP. III 


n Exchange Contrat def d, and fully ex- 
plain d. 


Aving paſt the Preliminaries, I come to 
clear up the Nature of an Exchange 
ontratt which may be defin'd. A Con- 
C 2 S era@&- 


(a) Searlet Chap. 9. R. 35 4. (b) Lex Mercator Part 
Chap. 5. Molloy de Jure Maritim & Naval. Lib. 2. 
bap, 10. N. 37. IO | 


| ( 20) . 
* tract, Juris gentium, bonæ fidei, perfect n 
partly by Writ,” and partly by Conſent; bi 
e rwixt two Parties, either really, or repr: 
< ſentively, whereof one draws and gives 
te the other a Bill, which is a written Mai 
date, to his Correſpondent, to pay to ti 
« Creditor in the Bill the Sum therein coll 
** tained, at a certain Time, and ſometim l 
« in a particular Place, for ſuch a CauſY 
„ implying ſometimes, and at other times no 
e an Obligement for Repetition upon ti 
% Drawer, or ſome other, in Favour of ti 
* Perſon on whom the Bill is directed: A 
«« which Bill muſt be duly negotiated, bf 
the orher Party who receives it. 


SECT. I. 


J Contract. A Contract is an Agreemen 
<* producing of it's own Nature. an effectui 

* Obligation, whereupon Action for Implaiie 
© ment may be intented or commenc'd. I 
Romans had two Sorts of Contracts, Nominat 
and Innominate. Theſe laſt had no ſpeci 
Name or Nature; ſuch were do ut des, do i 
facias, faciv ut des, facio ut facias ; from whi 
an Action aroſe called Præſcriptis Verbir, i 
want of a more particular Name and Deſign: 
tion. The Nominate Contracts were eithe 
real, as Mutuum, Commodatum, Depofitum, Pij 
nus; Which were not compleated without tl 
Intervention of Things. Or Verbal, or Wri 

| Tel 
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n, conſiſting in Words or Writ. Or per- 
ted by ſole Conſent, as Emptio Venditio, 
catio Conductio, Societas, Mandatum. 

II. It is copi ouſly, not to ſay nauſeouſly, 
bated among thoſe who have writ upon 
change, to what Sort of Contract it is re- 
cible. According to ſome, it is buying and 
ing, others will have it a kind of innomi- 
te Contract, ſuch as either bartering, ar 
ut des. A third ſort contend, it is more a 
kin to Locatio, Conductio; others again are 
Wpſitive that it is downright borrowing and 
Wn ding ; and laſtly there are thoſe, who in re- 
ect of the Affinity that Exchange has to 
ch of theſe Contracts, account it all a mat- 
r which of their Denominations we bring it 
der; if Equality and commutative Juſtice 
ke place in it. But without further inſiſt- 
g upon theſe ſeveral Sets of Opinions, 
Ny Lord Stair, I think, determines the Point 


1 plaWery well when, he calls Exchange the ordinary 
Tay of mutuum among Merchants (a). For 
nal ſeems to be truly a ſpecies mutui, rather than 
eciſhny thing elſe ; only tis a bonæ fidei Contract, 
/o Whereas t' other is ſtricti Juris. 
i Fa 3 | 


1 Gentium.) The tranſporting of Money 


from one Nation to another, being in 
dme Places diſcharg'd; in others impracti- 
cable 


— 


(a) Inſtit. lib. 1. tit. 11. § 7. 


= I» 
cable, or to no manner of Purpoſe, throus 
the bulkineſs or baſeneſs of the Coin; an 
generally either prejudicial, becauſe of the Lo 
that may be ſuſtained by the leſs extrinſic 
Value of the Species in the Place tranſporifi 
ed to, or not ſate upon the account of Roby 
bery, and other Misfortunes incident to tral 
velling : Exchange was introduc'd by th, 
Law of Nations, confirm'd by the Conſt 
tutions of Princes and Republicks, and ha 
every where obtain'd by immemorial Cuſton 
as the moſt compendious Way to ſupply thi 
Want of Money in expediting Traffique, ang 
to prevent the Exportation of Gold, Silve 
and precious Stones, unavoidable before thi 
Invention. Which, as it was firſt Nec. ſari 
was ſoon found Convenient, and ſo mightil 
improven, that now tis become a very lucri$ 
tive Way of trading in Money: So univerfalf 
ly followed, that in Genua, more than a hundred 
— ago, Women as well as Men, and thek 
of all Sorts without Diſtinction of Quality o 
Place, or Character, were fallen into it; which 
Republick doth now moſtly ſubſiſt by Ex 
change. | 
TL Bur the Time when the Exchange-Com 
merce began, is not ſo certain, as the Occaſiot 
thereof. Some learned Men will have it to b 
| as old as ſince Ariſtotle's Days; others run il 
= up no higher than the Time of the Roman Re 
= publick; ſome attribute the Invention to th: 
| Jews, who being baniſh'd from France 4 
g 5 tir 


* 
* N. * 
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> Reigns of d' Agobert, Philip Auguſt, and 
lip le long, and retiring into L-mbardy, found 


an 

Lol s Way to recover what Money they left in 
ni Hands of Friends and Confidents; whilſt 
porters make it a Couſequence of the Deciſion 
dob the Victory betwixt the Guelph and Gibelline 


tra ctions, as if the worſted Florentines driven out 
W their native Country, by the prevailing Ad- 
ſaries, who took Shelter in Fance and Hol- 
, had been the firſt that us'd this Expedi- 
dom t of drawing Bills, for getting their Effects 
th t of ahh. And laſtly, others again won'd 
ani rſuade us that we are not to ſeck for it's Ori- 
ile nal, before the Tranſlation of the Seat of the 
thieſtern Empire to Germany, toward the Be- 
lanWaning of the Twelfth Century. In this Va- 
ii hery of Conjectures, and they are but Con- 
cr:Mciures, I ſhall not offer to predetermine my 
rſaleaders choice in Favour of any of em; but 
dre en leave him to take up with that he liketh beſt. 
he(owever, lay Claim who will to the Inven- 
on, the Merchants of Amſterdam were the 
lic rſt, who purely for Commerce ſake, without 
Ey Neceſſity upon them, made molt uſe of Bills 
t Exchange, and thereby diftus'd their Trade 
nrough all Europe. 8 

[101 
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RIB One Fidei.) I call Exchange a Contract n 
the fidei (wherein only it ſo far debords from 
den ordinary mutuum) by rcaſon of the many 
eli 7 exube- 


Om 


; A 0 the benign Interpretation it puts upot 


TY) 
exuberant Favours our Law indulges to Met 
ills of Exchange, for the Benefit of Com 
merce; allowing Caſes thereanent to be decid 
ed ſecundum bonum & aquum, without regard tl 
the ſummum jus obſerv'd in other Caſes. Ti 
no matter tho Exchange be none of Juſtinian 
Number of bonæ fidei Contracts (a); ſince if 
was not in uſe, nay, not ſo much as though 
on in the Emperor's Days: The Argentarii 
and Nummularii, being much different from 
our Bankers. 


SECT: IV. 


PErjetted partly by Writ, and partly by Conſent 
As the Drawer of the Bill is obliged tc 
make the Money effectual to the Creditor, { 
the other tacitely engages himſelf duly to negc 
tiate the Bill, by timeouſly procuring it to be ac 
cepted and paid, or proteſted in caſe of failzie of 
default. Which Formalities cannot be di 
penc'd with by him, under a leſs hazard than 
the forfeiting his Recourſe againſt the Drawer; 
if through ſuch an omiſſion the Perſon upon 
whom the Bill is addreſs'd, be ſuffer'd to break 
full handed with the Drawer's Effects. 
II. It is a Queſtion much toſſed among Au- 
thors, if one of the Parties may without the 
other's Conſent, reſile from an Exchange-Con- 
| tract 


. 


—_— — 


(a) $ 28. Inft, de Aﬀionibus, 


© 25 ) 
@, upon any Pretence whatſoever > Some 
> ſo abſurd, as to think they may, even 
er Delivery of the Bill, and Value : Others 
preventing an univerſal Diſorder in Com- 
erce, will by no Means allow either to re- 
Wc, tho' neither Bill nor Value were delive- 
. for the Reaſon in L. 5. C. deObligat. & 
aon. Not the Remitter or Deliverer of the 
Woney (a) : Unleſs the Condition of the Dra- 
Wer who receives it, ſuddenly alter ſo to the 
orſe, as there's Ground to believe, that the 
falue could not be recover'd off him, if the 
ill were return'd, proteſted for not Accep- 
nce. In which Caſe, it the Drawer refuſe 
dfind ſufficient Caution for Payment of the Bill, 
e other cannot be forc'd to pay in the Value; 
o more than a Buyer the Price, whenthe Thing 
d is in Hazard of being evicted (b), and may 
aim Reſtitution if already paid (c). And as 
d rhe Drawer, that he. cannot keep up the 
ill, tho' he hath not receiv'd the Value, ex- 
ept after the Agreement, the other's Credit 
oth ebb and ſink ſo conſiderably, as to afford 
ſt Reaſon of Fear, that he will not be able to 
ay in the Value, at the Time appointed. But 
f the Bill be deliver'd, and ſtill in the Perſon 
the Remitter, that the Drawer cannot be 


Lu- reſs'd upon his Obligement, to make the 
the Pay- 
on- 

act 


(a) Scaccia & 2. Gloſs. 5. N. 351. Du Piy, Cap. 5. N. 6, 
. (b) L. 24. C. de evictionibus I. ult. ff. de condict. cauſa dat. 
on ſecuta, (c) Du Puy Ibid. N 10. 
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Paction to perform a Deed, which is to be re- 
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Payment effectual; not having receiv'd the V 
lue, which Defence will not avail him again 
Payment to another, in whoſe Favour the Bi 
is indors'd for an onerous Cauſe. . Asa Mei 
ehant having ſold Goods to one, who ſel 
them again to another, cannot challenge then 
after they are bona fide transferred, under Pre 
tence that the firſt Buyer, whoſe Faith he fol 
towed for the Price, hath not paid it (a) 
Yet after all, the Intervention of Value is no 
eſſential to an Exchange-Contract: And ther 
is leſs Occaſion for this Diſpute among us 
who rarely deliver the Bill, without receiving 
the Value, or the Value without the Bill 
And if it ſhould happen either ro be delive 
red before the other, the deficient Party ma 
be compell'd to perform alſo his Part, by ver 
tue of the Obligement ariſing from do ut des. 
For the Contract betwixt the Drawer and 
Remitter, reſolves not formally into Mutuum 
till after the Bill is delivered. But as to the 
Caſe, when the Agreement ſtands yet in the 
naked Terms of a mutual Promiſe; tis true, 
that according to the Principles of our Law, 
in all Agreements requiring Writ to their Per- 
fection, there is ever locus pœnitentiæ till Sub- 
{cription and Delivery; and an Exchange-Con- 
tract 1s perfected partly by Writ: But then 
there appears a material Diſparity betwixt a 


duc'd 


— 


(a) Didem N. 14. S ſeqg. 


"_ wi 
C 
te'd into Writ, and a Promiſe to grant 
h a Writ as a Bill: Therefore one would 
ink, that after Parties have concerted Mat- 
rs concerning the Value, and theTerms 
the Bill, and mutual Promiſes have paſ- 
d, viz. That the one ſhall deliver the Va- 
e; and the other the Bill: There is no long- 
Place to reſile, eſpecially conſidering, that 
e Remitter is ſaid to buy the Bill: And con- 
quently, the Drawer can no more be ſufter'd 
d repent before Delivery, than one who has 


id any Thing, can withhold it from the Buy- 


r. Which would prove a mighty Interruption 
Commerce. 


8 E T. V. 


DEtwixt two Parties.] I ſaid two Parties, and 
not two Perſons, becauſe ſometimes a Bill 


drawn by ſeveral Perſons in Favour of Seve- 


als: As when the Drawers or Remitters are 
n Co-partnery, who are all veſpective liable 
in ſolidum. But this is to be underſtood of the 
Perſons neceſſary to ſubſtantiate the Contract, 
if J may ſpeak fo, for ordinarly four Perſons 
act a Part in the making and negotiating a Bill 
of Exchange. T'wo at the Place where it is 


drawn, to wit, the Remitter and the Drawer; 
and atthe Place of Payment other two, viz. 
the Perſons on whom the Bill is drawn, and 
to whom it is remitted and made payable, 
or 
the 


commonly called the Porteur, or the Beater, 


0 28 ) 
the Poſſeſſor of the Bil. Theſe two laſt are d 
figned for the Execution and Performance or 
II. By the civil Law, Minors may be c 
ſtitute Factors for others, and by their De 
effectually oblige their Conſtituents (a). B 
even in Matters of Commerce, they are not ei 
cluded in the Caſe of Leſion from Reſtitutiq 
againſt their own, or their Factor's Qbligemen 
(6). And mutual Contracts with Minors, with 
out the Authority or Conſent of their Tutor 
or Curators, are only obligatory upon the orhqf 
Party, who contracts with the Minor ( 
But by the French Edict of Commerce 1673 ( 
all Bankers in Matters of Exchange are he 
to be Majors; ſo as they cannot claim to b 
reſtored in integrum, under a bare Pretence 0 
Minority. Nay, a Minor that was noway 
Debtor to the Drawer of a Bill upon him, har 
ing accepted the ſame, upon the Poſſeſſor's Prof 
miſe, that Letters of Advice would come by thy 

next Poſt, to inform him of the onerous Cauk 
of the Bill: Was found liable in Payment to 
Creditor of the Drawers, who had arreſted thi 
Sum, the Poſſeſſor having acknowledged upo 
Oath, that the Bill was payable to him for th: 
Drawer's Behoof; and the Minor being a trad 
ing Merchant, altho*' News came by the neu 
Polt, that the Drawer was broken; And albeit 
the 


n 


(a) L. 7. Salt. I. 8 ff. de inftit. actione. (b) I. 9. J. 11 
F 1, H. eodem. (c) FJuſt in. inſtit. lib. 1. tit. 21. pr. J. 13 


$ 29. ff. de action. Empti. (d) Tit 1. Art. 6. 


Q iy 


e Accepter had before the Arreſtment raiſed 


on WR edudtion and Declarator againſt the Draw- 
8 and Poſſeſſor of the Bill upon the Grounds 
eo 


Minority and Circumyention (a). But a 

| accepted by a Minor, without Conſent 
nis Father, his Adminiſtrator of Law, for 
price of Merchant Goods fold to ano- 
, was found reducible upon Minority and 
don, albeit the Sum was ſmall, and the Ac- 
Worcr a Writer doing Buſineſs for others, had 
a a part of the Sum during his Minority 
J for here the Minor's Leſion was not in 


ſ „ W: Buſineſs of his Imployment. 

el 

oh; ERC FF 

LY Ither really, or repre ſentatively.] An Exchange 
an 


Bargain is not always clapt up with, and 
gotiated by really different Parties. For ſome 
es one and the ſame Perſon ſuſtains double 
more Capacities (c; As ft, Of Drawer 
d Remitrer, in diſcounted Exchange, where 
ne Perſon is Factor for both (d); or when 
ne draws upon his Debtor, which uſeth to be 
xpreſied by theſe Words in the Bill, the Value 
my ſelf (e). Unleſs the Drawer be unwil- 
g that the Accepter ſhould know ſo much; 
l in 
(a) 20 Robert Cowan againſt Robert Douglaſs. (b) 
-g. 17. 1711, Baillie Dundaſs contra Allan. (c) Rot. 
en. dec. 1. N. 27. Du Puy cap. 4. N. 21. (d) Car. Anton. 


Luca de pluralit. hom. legali cap, 11, N. 2. (e) Du Puy 
id, N. 17, 18. Ricard. p. 110, 


e 
in which Caſe he may pro forma make it beay 
Value of another. 24h, Of Drawer and Poſ. 
ſeſſor, when a Bill is made payable to the 
Drawer, . or his Order; The going this Way 
to Work, argues, That the Drawer, either 
diſtruſting the Perſon drawn upon, will not 
hazard the making his Bill payable to another, 
leſt the Accepter ſuffer it to be proteſted for 
not Payment, whereupon the Poſſeſſor would 

recur againſt the Drawer himſelf; or perhaps 
the Drawer does ſo, becauſe he knows not at 
the Time. whom to make his Bill payable to, 
and therefore takes it to himſelf, or Order, till 
he find an Occaſion to diſpoſe of it by In- 
dorſation. ,34ly, Of Drawer and Accepter ; 
when a Bill 1s payable and accepted by the 
Drawer, whoſe Occaſions allow him to be at 
the Place of Payment (a); as if a Kottiſßu Mer- 
chant at London reſolving to come to Edin- 

urgh, ſhould take up Monies by Exchange 
at London, and draw Bills for the ſame on him- 
| ſelf, payable at Edinburgh: Or a Perſon draws 

upon himſelf payable to another for Value, 

when the Drawer knows not at the Time, 
whom he will imploy to retire the Bill. 4%), 
Of Remitter and Poſſeſſor; when the Bill is 
made payable to the Remitter, or his Order 
). Which is the Way when the Deliverer is 
about to go to the Place of Payment, or when 


he would not have the Drawer know whom i (a 
he pe 
2 | 3 

(a) Scaccia N. 7. 2. Gloſs 7. (b) Idem, & 1. Queſt. 5Wcgu 
| N. 75. . e) 


A 
remits to. 5thly, Of Drawer, Remitter 
d Poſſeſſor, when the Bill is made payable 
the Drawer himſelf, or Order, Value in 
mſelf. Inſtances of this Kind are rare; but 
en Bills are ſometimes ſo ordered, when the 
rawer, being Creditor to him on whom he 
aws, would have Payment of the Debt in- 
red to him by an accepted Bill, before he diſ- 
ple thereof (a). 6thly, Of Poſſeſſor and Ac- 
pter, when he on whom the Bill is drawn is 
ſo Correſpondent to the Giver of the Value; 
d then the Bill runs in theſe Terms, Pay to 
ur ſelf : Which is allowed in Bills of Exchange 
). But when they bear an Order to the Cre- 
itor to pay to himſelf ; this is not to be under- 
pod, as if he were to pay himſelf with his 
vn Money: Becauſe id quod femel meum, am- 
lius meum fieri non poteſt, & res non ex pluribus 
d ex una ſola cauſa mea feeri poteſt (c). Suæ 
i emptio non valet, ſive ſcieas ſive ignorans emit 
d). Si mibi venditam rem meam juſſu meo alii 
adideris, dominium in eum non tranſit (e). Et 
uoties ſuos nummos accipit Creditor, non contingit 
beratio Debitori (7). The Meaning there- 
dre muſt be, that by virtue of the Mandate in 
he Bill, he for his own Payment, is to uplift 
oney in the. Drawer's Name, which is moſt 
EC SOE allow- 


(a) Du puy ibid. N. 20, 22. N. 75. (b) Du puy ibid 
15, 16, 21. Scaccia ibid. N. 44 G. Dunoxeti dec. 69. 
3. Rot. Gen. dec. 32. N. 4. (c) L. 3. § 4. f. de 
quir, vel. amit. poll. (d) L. 16. f. de contrab. Empt. 
) L. 15. § 2. . code m. (f) L. 22. § 8. fo Mandati. 


+. 38. 7 | 
allowable (a). But cui bono, or to what E 
ou'll ſay, is the ordering Payment after t 
Manner, whereby the Debtor is not exoneret 
To which I anſwer, That thereby the Ob 
gation ariſing from the Bill, in Favour of hin 
who paid himſelf, is extinct; tho' by the Pa) 


ment there emergeth a new Obligation up! 


the Drawer ex mandato. From which Chang 


of the Obligation, many Advantages flow: 


Raphael de Turri (b), obſerves. thy, Scar | 


ſays (c), That one Perſon may ſuſtain alſo th 
triple Capacity of Drawer, Remitter, and A 
cepter ; or of Drawer, Poſſeſſor, and Accepter 
But theſe very rare, if poſſible Inſtances, an 
more fanciful than profitable, and tend rath 
to confound, than clear the Judgmenr. 

I I. Exchange is alſo managed often by tw 
Petſons; as 1/t, One may be Drawer and Re 
mitter, the other Poſleflor and Accepter (d 
In which Caſe there is a double Diſcount, hap 
pening for the moſt part betwixt Correſpon 
_ dents having open Accompts together; where 
of one hath Occaſion for Money in the one 
Place, and the other in another. And if the 
Poſſeſſor think not fit to accept, he needs not 
proteſt againſt himſelf; but it ſufficeth to return 
the Bill with Advice, that he is not inclined to 
accept the ſame (e). 2dly, The Drawer and 

Acceptet 


WY ä * — 


— — 


cha) Ibldem. (b) 
(e Chap. 36. 22. (d) Du Puy ibid. N. 19, 29. (e) Scar. 
let ibid. R. 24, 26. 


De Camb. Diſp. I. queſt. 23. N. 12. 


[ 


| . 
cepter one; the Remitter and Poſſeſſor a ho- 
Xr; as when one draws a Bill payable to the 
-mitter, or his Order. This is the uſual Form 
all Debt Exchanges (a). 

III. And altho' difficile eſt ut unus homo duo- 
m vicem ſuſtineat (b). Yet there be parallel In- 
inces not a few in the civil Law, of Perſons 
Wſaining double Capacities, as of Judge and 
arty (c); of one Tuter authoriſing two Pupils, 

purſue and defend in the ſame Action (d); 
Grandfather authoriſing his Grandchildren 
marry together (e); one making Payment 
himſelf as repreſenting the Debror (f); 
Perſon having bought Land, and got Cauti- 
for his Security againſt Eviction, ſelling the 
me again, and falling Heir to the laſt Buyer, 
the laſt Buyer to him, allowed in Caſe of 
viction, to purſue the Cautioners (g); a Tutor 
Guardian that is Debtor or Creditor to his 
upil, oblig d to pay himſelf,or to exact Payment 
om himſelf; yea may borrow Money from 
is Pupil: In all which Caſes he perſonates both 
ebtor and Creditor (): As to Raphael de Tur- 
s Objections, they are ſufficiently anſwered 
nd taken off by Car. Ant. de Luca (i). 


D I V. Yet 


(a) Scarlet R. 27. (b) L. 9. f. de pact. (e) L. 3, 4 G. 
e adopt. I. 2. ff. de offic. pres. (d) L. 1 5. . de auth. 

onſ. Tut. & Cur. (e) L. 3. . de Ritu. Nupt. (f) L. 31. 
. 11. F. de bered. pet. (g)L. 41. § 2. . de eviction. (h) L. 
Gcar- 8 3, 4, 5, 7. F. de Admin, & peric. tut. (i) De plurali- 
e hominis legali cap. 12. | | 


( 34 ) 
IV. Yet after all I muſt own, that man 
Fictions and Improprieties do paſs, and a 
tolerated in an Exchange Negotiation, for th 
ſaving Expences, and the more Diſpatch 
which are not admitted in other Contract: 
ſuch as two Fictions concurring circa Idem, ( 
fictio fitions ; and Fictions ſuper re impoſſibili (a) 


3 R . VII 


P Hereof one draus, and gives to the other a Bil 
In In- land Bill dealing, as when Bills at 
drawn and payable in the Bank, or when tl, 
Place of Payment is not far diſtanced . fron 
where the Bill was made; the Deliverer ge 
but one Bill: But if it be at ſome conſiderab 
Remove, or in the Caſe of foreign Bills, he wi 
not hold himſelf content with one Bill, the 
payable at Sight ; becauſe one may be loſt. | 
is not determined how many Bills ſhould |; 
given for one Parcel (), but commonly two 
and ſometimes three, are taken of the ſam 
Date, and alike in all Reſpects, except the Di 
ſtinction of firſt; ſecond, &c. each carrying thi 
Qualification, My other Bills of the ſame Date i 
being paid: Wherefore it is that Payment « 
any one of them annuls the reſt (c), and whic 
I think would do, without that boſom Claus 
of ſuper-abundant Stile. One Bill given ws on 
r 


(a) Scaccia 8 6. Gloſs. 1. N. 23. & ſeqq. (b) Idem F: 
_ 6. N. 2. (c) Ricard. P. f 102. Molloy lib. 2. cap. IC 
14. 


"YE vs ? 


am of Money, is called a ſingle or only Bill; 


nat 

| and two or more for the ſame Sum, are called 
r th able Bills, or firſt and ſecond Bills. It is not 
tchMdviſable to draw two firſt, or two ſecond Bills; 


16; or to make two Bills for the like Sums, and of 
1, e ſame Import, leſt the Perſon drawn upon 
10 Rang the Drawer to have been miſtaken, 

ould refuſe to accept but one of them. But if 


ch a Thing be deſired by the Buyer of a Bill, 
e Drawer may make the one of ſuch a Sum 


Bi the Party requires, and divide the other in- 
s af two different Sums, amounting in all to the 
th eſired Sum. If the Remitter require a ſecond 
fro ill, when the Drawer is in Doubt, whether 
gee hath already given a ſecond or not, the ſafeſt 
rab ay is to make a third Bill inſtead of a ſecond, 


nd ſo for a third, a fourth, &c. 
II. The Drawer is obliged to gratify the 
emitter in altering the Bill at his Deſire; by 
viding the Sum, or making it payable to 
other, any Time before it be accepted, or in- 
orſed; on Condition that the Mer pay the 
harges of the Drawer's Letter o Ad 
e Accepter, concerning that Alteration ; and 
one Bill be altered, all that were given for 
ie ſame Parcel muſt undergo the like Altera- 
lon (a). Or if the Bill be loſt, cum epiſtola ante- 


auß dam mandatario fit reddita, ejus non fit (b); 
one Drawer is bound to give new Bills, the 


D 2 fame 


** (a) Scarlet cap. 5. R. 2 5, 26. (b) L. 65. pr. de acquir: 


er. Dom. 


vice to 


ol Payment without ſufficient Warrandice (a), 


KEY. 
ſame in all Reſpects with the former, except 
as to the Number: So that if a firſt and 
ſecond Bill was loſt, a third and fourth is to bei 
given in lieu of em; but not after the Term 


to indemnify the Drawer in caſe the loſt Bill be 
found again; nor upon another Perſon, nor 
payable in another Place; nor yet to reſtore the 
Value (b). As the Remitter cannot be com- 
peli'd to accept of new Bills upon another Per- Cre 
ſon, if the firſt be return'd proteſted (). When him 
the Poſleflor of a Bill by any Accident loſes it, Nhav 
he muſt forthwith cauſe Intimation to be made cha 
by a Notary Publick, to the Perſondrawn upon, 
requiring him not to pay the ſame to any Per- 

ſon without his Privity. 

III. If the Party deny and diſown his ha- I 
ving granted any ſuch Bills, there muſt be 2 Pa 
proving of the T'enor; which was ſuſtained a 
at the Inſtance of the Creditor in a Bill againſt Ny 
the Accepter, without citing the Drawer, in ©** 
_ reſpect the Mrſcr or Plantit did nor inſiſt ad b 
hunc eſſec tum to have Recourſe againſt the Drawer, L | 
but only to found a Charge againſt the Accepter: 1) 
And he was found to have Intereſt to purſue a 

making ch 
(a) l. e. Warranty, as they Phraſe it in the Engliſh Law. ¶ an 
(b) 9. & 10. W. 3. cap. 1). $ 3. Raph. de Turri diſh. ſu 
2. queſt. 9. N. 2. 27. Scaccia & 2. Gloſs. 5. N. 351. Siyß- 5 
man. part. 4. C. 8. N. 7). Ant. di. Gramm. deciſ. Luſi tan. 
336. N. 1. Maſcard. de probat. Conc. 991. N. 3. Gibballin, 
de univerſa rerum negot. lib. 5. C. 1. Art. 6. N. 18. Scarlet 
cab. 40. R. 3, 4, 5. (c) Scaccia Q 2. Gloſs. 5. N. 35% 
Amat. var. Reſol, 47. N. 8. Anſaldi de Anſaldis dife, 1. N. 9. 7. 
| J 


| 
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r 1 upof the Tenor, not only of Bills payable 
to himſelt, and accepted by the Dofetider or De- 
fendant, but alſo of ſuch as were drawn upon him 
by the Defenders, ſeeing they were payed by him; 
and ſo were Grounds to ballance any Claim, 
which the Defender might have againſt him: 
And of Bills alſo drawn by himſelt upon the 
Defender; for that the Purſuer had given him 
Credit for theſe in an Account remitted to 
him, upon Suppoſition that the ſame wou'd 
have been paid, as is cuſtomary among Mer- 
chants in the like Caſes (a). 


SECT, VIII 


IJ/ Hich is a written Mandate. | As we begin 
our Inſtruments with Ie Dei nomine; the 
48 Papiſts have a Cuſtom of pertixing Laus Deo, 
or the ſign of the Croſs to their Bills of Ex- 
change. 
II. No Writ of Importance, i. e. for more 
than 100 J. Scots, that is not holograph, is 
valid, except it bear the Writers Name and 
Deſignation (0, and be deſign'd in preſence 
of two Witneſſes, deſign'd and ſubſcribing, if 
the Party can write (c), or by two Notaries, 
. ¶ and four Witneſſes, if he cannot write (d). Yet 
ſuch is the exuberant Truſt among Merchants, 
„ the neceſſary diſpatch in their irs, and the 
1. D 3 \ favour 


let 9 TP TA 
. (a) 27th November 1701. Drummond of Newton contra 


. 7=<&/or. (b) 4& 179. Par. 13. K. J. 6. (c] Ad 5. Pare 
Jo Ch, 2. (d) AF 80 Par. 6. F. C. 


Pre 7 a 5 


| 1 * x 
K : 
| 3 ) 
. * 


favour of Trade; that Bills of Exchange rc on 0 
quire not theſe ordinary Solemnities of othe! — 


Writs, that may ly long over unqueſtion'd 
but whether they be holograph or not, are ſuf: 
ficiently probative without either Writer o 
Witneſſes deſtgn'd or ſubſcribing. Yea, a Bill 
of Exchange without the Drawers Subſcrip- 
tion, or ſo much as the initial Letters of his 
Name and Sirname, having only a Mark with 
theſe Words at it, This # the Drawer of the Bil 
hy Mark: The Writer and ſeveral Witneſſes 
who were preſent at the marking of the Bill, 
being examin'd ex 952 and deponing that the 
Drawer was in Uſe ſo to ſubſcribe Bills off 
greater Importance, which he paid without 
Debate; and one of them, that he ſaw hin... 
aihx the Mark to the Bill in queſtion: The 
Bill in Conſideration of the particular Ci: 
cumſtances, was ſuſtained; tho' not to be 2 
general Rule (a). But at the pronouncing off 
this Decrect none appear'd for the Defender, 
and many of the Lords were of a different 
Judgment; thinking it a dangerous Prepara- 
tive to encourage Forgery. 
2 $30. It 83 ee, with ſome, if the want 
of a Date be a Nullity in a Bill of Exchange? 
Scaccia () is of Opinion, that it is, and that ; 
Time is de ſubſtantia Contractus; becauſe, it Bin 
the Date in a Bill be omitted, Uſance aftet 
Date cou'd not be reckon'd, and the Dias 
| wou 


hon 
Drau 
ave 

preſs | 
or c: 


(a) 26 Feb. 1662. 1 Feb. 1669,  Proun contra Jol 
Len, (b) F. 2. Gloſs, 1. N. 8. | 


( 39 ) 
rob'd; be {till liable (againſt the Laws of Ex- 
hange) altho' the Poſieſſor neglected duly to 
roteſt, and thereby ſufter'd the Perſon on 
Whom the Bill was drawn, to break with the 
Wrawer's Effects. The ſame Author will alſo 
Wave it to be as neceſſary a Formality to ex- 
Preſs in the Bill the Place where it is drawn (a), 
For calculating the Uſance, and furniſhing a 
Defence of alibi, ro any that may be purſu'd 
pon forg'd and counterfeit Bills. And Samuel 
Nocard ſays (b), That Place and Date are ordi- 
Hary Solemnities in Bills. 

IV. The Act of Parliament (c) allowing 
Truſt only to be prov'd by Oath of Party, or by 
Declaration or Backbond of T'ruſt lawfully 
ubſcribed by him, dothnot extend to the Indor- 
ation, of Bills of Exchange, or the Notes of 
any trading Company. Therefore a Perſon 
aving been in Uſe to borrow Money out of 
he Bank, by drawing Bills upon his Debtors 
In the ordinary Stile of Bank-Bills, payable to 
his own domeſtick Servant, only for Forms 
ſake, that by his indorſing them to the Trea- 
urer of the Bank, the Drawer might receive 
the Value; and one of theſe Draughts proving 
ineffectual thro' the not Acceptance of him it 
was drawn upon; ſo as it could not be 
tranſacted in the Bank, where no unaccepted 
Bills are negotiated ; and being found unin- 
dorſed in the Cuſtody of the Servant at his 


Death 


(a) 8. 2. GloJs. 2. N. * 15 b] Traite di Commerce p. 
101. (c) AF 25. Sef. 6. Par. K. NV. 


* 
4 

Uy 

N 


E 

Death, who had not mentioned it in a Diſpo- 
ſition made by him of all his Effects, where 
the particulars ſpecified were of far leſs Value 
Ir was found to have been Drawn for the Ma- 
ſter's own Behoof, without neceſſity to his 
Executors, to prove, in the Terms of the Act of 
Parliament, that the Poſſeſſor was but 3; 
Truſtee (a). | | 
V. However the Statute annulling Writs 
blank in the Receiver's Name (6) is extended 
to Bills of Exchange: In reſpect that only 
Indorſation of Bills are therein expreſly except- 
ed (c). But a Bill's being thus blank is prob- 
able only by the Pofleilor's Oath or Writ 
(4): For the Rule, that Writs ſhould not be 
taken away by Witneſſes, is moſt neceſſary to 
be obſerved in Bills, where no inſtrumentary 
Witneſſes uſe to be adhibited, and conſe— 
quently extraneous Witneſſes behoved to be 
relied on. | ns 

VI. As few Solemnities as Bills of Ex- 
change require, they are but rarely the Ob- 
ject of Forgery, and ſeldom is any Drawer or 
Indorſer found ſo baſe as to deny his Subſcrip- 
tion ; which it any ſhould preſume to do, and 
it were proven againſt him, his Credit would 
be infallibly ruined to all Intents and Pur- 
poſes, There was indeed an Alledgance A. 

(a) 8 February 1710. M Claren and Dinn contra Exe- 
cutors of Major Chieſiy. (b) Act 25. Seſſ. 6. Par. K. N. 


(c) 9 February 1711. Brand Contra Tenents of Richar- 
zaun. (4) 21 June 1711. inter eoſdem. 
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$ ( 41 ) 
Improbation proponed, in a Suſpenſion of a 
Caarge upon a Bond at the Inſtance of John 
Aliſon Merchant in London, and H. Hathorn his 
Factor, againſt Patrick Gordon Merchant in Aber- 
deen; for improving of a diſcharged accepred 
Bill, drawn by Gordon upon a Merchant in Lon- 
don, payable to Aliſon, in Security of the Sum 
in the Bond charged for; upon which diſcharg'd 
Bill, the Suſpender founded Compenſation, or 
cray'd Payment of the Bond might be ſtopp'd. 
The Subſtance of the Articles of Improba- 
tion follows, 1/2. The Bill is drawn not by way 
of Exchange ; but to extinguiſh a valid Bond, 
and tho for Value in a Bond, yet the Sum in 
the Bill, is leſs than the Sum in the Bond. 24ly, 
After granting of the Bill, the Defender ac- 
knowledged the Debt in the Bond, by ſeveral 
Letters to the Purſuer, and promis'd Payment, 
without mentioning the Bill. 34). That the 
Accepter the Time of drawing the Bill was in- 
ſolyent, and notourly ſo, when the alledg'd Pay- 
ment ſhould have been made. 4thly, The Word 
Accepts, is of the ſame Hand with the Body 


of the Bill, which is Gordon's. 5thly, The pre- 
tended Accepter depon'd at London, that he ne- 


ver accepted the Bill, nor knew of it, nor 
wrote the Letter that is ſaid to have brought 
the ſame to the Defenders Hands. 6thly, Ali- 
ſoa's Receipt of Payment on the Back of the 
Bill, is all one Hand Writ, and yet does not 
agree with his other Writings, and Manner of 
Subſcription, 7thly The Receipt bears no 

Date, 


( '42 ) 
Date, and is writ with Ink hardly legible 
V. The Defender's Anſwers were ſhapen 
much to this Purpoſe. Iſt, The Bill of Ex- 
change founded on, was neceſſary for Com- Perſon 
merce Sake, betwixt Merchant and Merchant orant 
of different Countries, who have no lawful In- 
rercourſe by Exportation of Coin. And ſo much 
the more,; with the Purſuer's Receipt on the 
Back thereof, a ſuitable Ground for cextingui-{ei 
ſhing the Bond, that it relates thereto in Gre- 
mio: As is the Cuſtom of Merchants in ſuch 
Caſes, to take Bills of Exchange for farther Se- 
curity, and more ſure Payment of Sums con- 
tain'd in Bonds. And the Reaſon why the 
Bill did not comprehend the full Value of the 
Bond, was, becauſe the Perſon drawn upon, 
was not Debtor for more at the Time. adh, 
The Defender can give plauſible Reaſons for 
his not mentioning the Bill, in theſe Lerters he 
wrote, compatible with the being of the Bill. 
viz. The Defender lives in Scotland, at a Di- 
ance from London, where the Purſuer and the 
Accepter reſide, and was indeed ignorant of ¶ not 
the Payment of the Bill by the Accepter, who on, 
after he retir d it, ſtept aſide, his Buſineſs go- © Mi 
ing into Contuſion ; ſo that the certain Account Þ tru 
of the Bills being paid, came not to the De- Ac 
tender's Knowledge till a Year after: And the bei 
Purſuer in the mean Time preſſing for Pay- fro 
ment, he believing him to have been an honeſt ¶ ric 
Man, that would not crave twice Payment of I Li 
the ſame Thing, did by Letters promiſe _ w. 
al 


( 43 ) 

Satisfaction, and capitulate for Delays. 
hich Lona fide he might have done, there be- 
g nothing more ordinary, than for one of two 
derſons that are bound for a Sum, not only ig- 
jorantly to promiſe Payment, but de facto to 
day : Altho' the other correus debendi, hath al- 
eady made Payment, And yet the Perfon 
romiſing and paying, as ſaid is, is ſo far from 
being held a Forgerer, -upon his obtruding the 
Document of the firſt Payment, that on the 
ontrary, Law allows him Repetition of what 
was by him indebite ſolutum per Errorem. 3dly, 
It were of dangerous Conſequence to infer, 
that all Bills drawn upon Men ex eventu inſol- 
vent, ſhould inter Forgery ; and the Purſuer's 
Receipt on the Back of the Bill having no 
Date, 1t cannot be known when Payment was 
made. And though the Accepter had been in 
Trouble at the Time; it follows nor, but he 
might have favour'd one Friend beyond ano- 
ther, by Payment making. 4thly, Perinde eft, 
whoſe Wric the Word Accepts be; ſeeing it 1s 
not that Word, but the Accepter's Subſcriptt- 
on, that's the Vinculum Juris. But 'tis a groſs 
Miſtake, that Gordon wrote it: For, it was 
truly writ by the Accepter himſelf. 5h, The 
Accepter's Oath at London can't be regarded, 
being Judice non deſerente, without a Warrant 
from the Lords, and Depoſitions in Improba- 
tions ought to be taken in Preſence of two 
Lords: And who knows, if he who deponed, 


was the Perſon on whom the Bill was drawn; 
con- 
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„ „ 
conſidering, that it is very practicable to get 
People at London to perſonate any Man, be- 
fore an Elderman, and depone for him? 67þ/y, 
"Tis all a Matter, whether the Body of the 
Receipt be Aliſon's or not; ſeeing, the Sub- 
ſcription is the only eſſential Point: It being u- 
ſual, when Bills are diſcharg' d, to ſubſcribe 
Blanks to be fill'd up by the Payer, at his Con- 
veniency: And yet here ex ſuperabundanti, all 
is Aliſons own Hand, and the Diſſimilitude 
betwixt this and his other Writings, are 
groundleſs, or aſeribable to his natural Varia- 
tion, or the Quality of his Pen, or the wrong 
Poſition of the Hand, and perhaps of the 
Head. For it's clear from Writs produc'd by 
himſelf, ,' that he varies as to the Manner of 
his Subſcription: And his Subſcription at the 
Receipt, agrees with ſeveral of theſe Variati- 
ons. 7thly, The Receipt of Payments want 
of a Date, is no Nullity, farleſs, a Ground of 
Improbation or Forgery. And as to the Ink, if 
it be legible, tis enough; for it was never 
N that dim Ink was an Argument of Falſe- 
hood. 

The Lords (a) found the Qualifications in- 
ſiſted in, not ſufficient to infer Forgery of 
the Bill of Exchange quarrelled: But or- 
dain'd the Parties to be heard, whether or 
not the ſaid Qualifications and Objections 
be ſufficient to render the Bill not probative, fo 


as 


_— 


- (a) 18 February, 1 702. 


(45) 
as it might not be a Ground of Compenſation. 
This Deciſion is not inconſiſtent with the Max- 
im except io falfi eſt omnium ultima: For here the 
Lords + ths Motu, after adviſing of the Rea- 
ſons of Improbation, in Conſideration of the 
Circumſtances of the Caſe, allowed the Char- 
ger to propone them by Way of Nullities. 
Whereas, the Meaning of the foreſaid Brecard, 
is, that no Defender after undertaking to im- 
prove the Purſuer's Title, nor Purſuer or Char- 

er having offered to improve the Grounds of a 
—— or Reaſon of Suſpenſion, fearing the 
Event, can paſs from his Alledgeance and 
Grounds of Falſhood ; and found upon other 
new Grounds, as Nullitics. 


8 KGT. IX. 


(T O his Correſpondent.) As the Contract be- 
twixt the Drawer and Remitter reſolveth 
in a Kind of Mutuum : So, that which paſſeth 
berween the Drawer and the Perſon drawn up- 
on, is Mandatum, producing ſometimes Man- 
dati, and . ſometimes negotiorum geſtorum actio- 
nem (a). 3 
II. A Drawer who fears his Bills may be re- 
fuſed, will recommend it by a Letter of Advice 
to ſome other Friend or Correſpondent at the 


Place of Acceptance, to prevent the Diſhonour 
of his Bills. a 


-— 


III. The 


3 


(a) See Chap. 3. N. 


— 


"CE 


TIL. The Direction or Addreſs of fralian and 


Dutch Bills, and of Exg/iſh Out-land Bills, ar 


commonly on the Back-tide of the Bill: But in 
Scottiſh and French Bills, and Exgliſh In-land Bills 


they write the Direction under the Bill on the 
left Side thereof. A ſingle Perſon addreſs d ta 


mult be mention'd by his Name and Sirname, 


with his Deſignation or Employment: But 
where a Bill is drawn upon Partners, it ſuffi- 
ceth to expreſs their Sirnames, Deſignation, 


and Place of Reſidence, with the Character of 


Meſſieurs or Maſters; as a Meſſieurs M. N. to 
Mrs. M. N. Merchants in London. Marius 
ſuppoſes a very ſingular Caſe of a Bill, the 
Drawer forgets to direct, without being notic'd 
by the Remitter: As to which his Opinion is, 
That if the Deliverer advertiſe his Correſpon- 
dent, on whom it was drawn, it may be pre- 
ſented to ſuch a Man, and proteſted in Caſe 
of his Refuſal to accept; ſo as to make the 
Drawer obnoxious to the Charges. But that 
if the Party to whom the Bill is preſented in 
order to Acceptance, have alſo Advice thereof, 
and Effects to anſwer; he may accept (a) 
The Author's Meaning muſt be, that he may 
accept for the Honour of the Drawer. For no 
Merchant can ſafely pay Money by vertue of 2 
Letter of Advice, relating to Bills drawn upon 
him, till theſe Bills in the Terms of Advice be 

HY preſented: 


— 8 


(a) Marius p. 34. 
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( 47 ) 
ented (a): Becauſe Epiſtola ſcripta ad nar- 
—— ſub ſequentis fact non _ obligatio- 
rem, no more, than a Bill bearing as per Ad- 
ice, can be accepted and paid before the Ad- 
rice come - (b), unleſs it be accepted ſupra, 
roteſt in Honour of the Drawer (c). be? 
ng non creditur referenti, niſi conſtet de relato. 
Neither can ſuch a Bill be accepted and paid, 
when the Advice is come: If the Letter of Ad- 
rice, run in Terms different from the Bill (d). 
IV. When the deſign'd Accepter is an Out- 
dweller, 7. e. dwells not at the Place where the 
Bill is to be paid; the Remitter uſually gets 
with the Bill an Addreſs and Direction from the 
Drawer; or after Acceptance, from the Accep- 
ter; where, and to whom the Poſſeſſor muſt 
apply for Payment. And when no ſuch Ditecti- 
on is given, the Poſſeſſor muſt timely advertiſe 
the Accepter whom he is to pay to, that he 
may make due Proviſion for it (e). 

V. The Drawer to prevent Forgeries and 
Impoſtors, and that he who is drawn upon, 
may not be ſurpriz d with the Draught, muſt 
inform and adviſe him on whom he draws, by 
a Letter, (called a Letter of Advice) concern- 
ing the Sum drawn for, the Species of Money, 

Time 
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(a) Fo. Marqubardus de jure Mercator. & Commerce. lib. 
2. C. 12. N. 47. Ant. di Gamm. deciſ. 336. N. 4. Scar- 
let chap. 16. R. 17. (b) Hatton's Merchant's Magazine 
dap. 11. N. 32. (c) Scarlet chap. 10. R. 31. (d) Lex 
Meroatoria Part 3. Chap. 6. Obſ. 8. Molloy lib. 2. Cbap. 
lo, N. 36. (e) Scarlet Cap. 24 R. 2, 3, 11, 14. 
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Time and Place of Payment, Perſon payable 
to, who is to be debited for it; and (unleſs 
he be Creditor to the Perſon drawn upon) the 
Fund deſfign'd for his Reimburſement, with all 
the other Circumſtances of the Bill. Bur the 
Drawer of a Bill, for his own or ſome third Per- 
ſon's Account, lies under no Neceſſity to ad- 
viſe the Perſon drawn upon, concerning the 
Exchange; unleſs the Bill be expreſly payable 
in a Species of Money, not current at the 
Place of Payment (a). It's ſo needful for the 
Drawer of a Bill, to give diſtin& and punctual 
Advice to the Perſon drawn upon, that the lat- 
ter, may for Want of ſuch Advice, ſuffer the 
Bill to be proteſted, tho' he hath Proviſion in 
his Hand, for the Payment thereof; except the 
Bill bear without any other Advice. When a Bill is 
for a great Sum, or payable upon Sight, or ſhorr 
Sight, tis uſual for the Drawer to give Advice by 
ſevcral Ways, if poſſible. The Perſon drawn up- 
on, ought to return an Anſwer to the Drawer, 
whether or not he will accept the Bills when 
preſented (b) Who, if he promiſe to accept, 
and yet afterwards ſuffer them to be proteſted, 
for not Acceptance, ſhould be decerned to 
make up the Loſs and Damage (c). 
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(a) Ricard, P. 111. Scarlet Chap. 7. R. 4. (b) F. 
Sin pman P. 4. Ce 8. N. 74. (c) Scarlet Chap. Te R, 25. 
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O pay to the Creditor in the Bill.] In Bills of, 
Exchange the imperative Word pay is uſed, 
d not the complementing Stile of pleaſe to pay, 
I pray you pay; altho' from a Servant to his, 
laſter. Pleaſe to deliver, hath been alſo ſu- 
ain'd as equivalent to pleaſe to pay (a). This 
landate to pay, is call'd the Draught, with 
egard to the Drawer and Perſon on whom it 
drawn; and the Order to receive, 1s term'd 
e Remittance or Remiſe, with Reſpect to the 
emitter. . There be Draughts. and Remiſes 
mich Merchants term continued: As when a 
um is remitted to any Place, with Orders to 
ie Correſpondent to remit it elſe where; re- 
uning his own Proviſion, according to the 
onditions or the Cuſtom of the Place, with 
ie Expence of Portage of Letters (C). The 
Lame and Sirname of a ſingle Perſon, to whom 
he Bill is to be paid, ought to be ſet down. 
ut if it be payable to two Partners, it is on- 
' cuſtomary: to write'both their Sirnames qua- 
fed with Meſſieurs or Maſters, as pay to Meſſi- 
urs M. P. or pay to Maſters M. P. i 
II. Bills are ſometimes remitted and made 
ay able to one for his own Account; and ſome- 
2 e eie 
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(a) 26 January 1709, Swinton and Executors of 
onnar, contra Repiefintatives of Tem (b), Ricard 
99, " : J 


( 50 ) 

times as the Remitter's Factor, or for the Ac 
count of ſome third Perſon: Which Difference 
of Circumſtances has different Effects, and 
obliges the Parties to differnt Performances, as 
to their Part of the Negotiation. The Remit- 
ter muſt ſend Advice to his Correſpondent 
concerning the Drawer, Sum, Date, and Tem 
of Payment of the Bill, and ro whom it is pay- 
able; with Orders to procure Acceptance, and 
for Refuſal to proteſt (a). And who remits 
upon the Account of a third Perſon, muſt adviſe 
him thereof, with the Courſe, and for how 
much he hath credited his Accompt (Y); as 
alſo he to whom for another's Account auy Bil 
is remitted, ſhould give Advice to the aid 
Party intereſſed of the Remiſe with the Cir 
cumitances, and if the Bill is, or will be ac- 
cepted (c). 

III. Some Bills are payable to ſuch an one 
or the Bearer, as all our Bank-Notes; and 
others to ſome one, or his Order. The firſt 
paſſeth from Hand to Hand, without Indorſe 
ment, and if loſt by the Poſſeſſor, may be ſafe 
ly paid to any who has the good Luck to find 
them, without any better Tittle: Whereas 
none can exact the latter, but the Party they re 
expreſly made payable to, without a Right 
from him, or the Perſon to whoſe Accoun 
they are. And by the Conſtitutions of Yeric 

| anc 


Sy (a) Scarlet ibidem KR. 7 8, 10. (b) Ibid, R, 13. c ap. 26 
R. 6. (c) Iaem. cap 7. R. 18. 6 | 
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1 
and Florence, no Bill can be paid to the Credi- 
tors Order, nor proteſted without a Letter of 
Attorney; conceived in ſuch a preciſe Form 
(a). Bills are taken payable to Order, becauſe 
either the Remitter knows not at the Time 
whom he will make them payable to, or is un- 
Villing that the Drawer ſhould know ſo much. 
have already obſerved (0), that ſometimes 
the Drawer, at other Times the Remitter, and 
ſometimes even the Perſon drawn upon, is 
made Creditor in Bills. Bur as no Body ought 
to be raſh 1n giving Value for an Indorſation 
from the Drawer of an accepted Bill that is 
payable. to his Order, except he be very re- 
ſponſible : So neither is it proper for any 
Drawer to make his Bills payable to him on 
whom he draws, unleſs he be fully ſatisfied of 
e che Sufficiency and Honeſty of the Party (c). 
The Writers on Exchange tell us, That what- 
wer Neceſſity a Remitter procuring Bills for 
bis own Account, may be under of making 
them payable, or indorſing them to his Corre- 
pondent's Order, when he the Correſpondent 
ves not at the Place of Payment; "tis not ad- 
nlable to do ſo when he dwells there (d). Bur 
this Caution is altogether needleſs to us who 
Wn no Diſtinction between Bills that are ſimply 
-Wiyable to a Perſon himſelf, and thoſe in Fa- 
our of him, or his Order. | |! 
E 2 I V. Some 1 
) Du Puy cap. 13. N. 12. (b) Sup. cap. 3. Seck. 6. | 
) Scarlet . K. 24. (d) FP ryan 9. K. 3 2 
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IV. Some would have us to believe, that this mor 
Mandate to pay to ſuch a Perſon, is revocable M08 
(a), which Anſaldi de Anſaldis laboriouſly in- I Mo 
ſiſts to prove in the Caſe of a Revocation by an the 
Indorſer, before Acceptance of the Pill (5). But Itbe 
Ma ſcardus (c), moſt juſtly rejects this Opinion, IN Len 
as doth alſo Scaccia (d): Unleſs when a Bill is Tin ] 
made payable to one, for the Behoof of the Len 
Drawer ot Indorſer. In which Senſe the Au- the 
thor of Lex Mercatoria (e) is to be underſtood, NLett 
And accordingly it was decided ), That an? M 
Indorſation of a Bill, thy net for Value re- Fig. 
ceived, was not as a Factory, which the Drawer Mat t. 
might recal, and exclude by a poſterior Order. ¶ V t 
But Advice from the Creditor in a Bill to his!" t. 
Correſpondent, to apply the Money to a third} a 
Perſon's Uſe, doth rot, before Intimation toi I! 
that third Perſon, tranſmit the Property to the 
him, ſo as :o hinder the Adviſer's Creditors | 
from affecting the ſame by Diligence as hi 


Money (g). 
. 


He Sum therein contain d] Becauſe Bills ot 
Precepts of Salt, Meal, or other Fungibles 

cf that Nature, tho' exempted from the com 
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(a) Gibballin de univ. Rer. neg. lib. 5. C. 1. Art. 6, N. 6 

(b) Diſcurſ. leg. 1. & 2. (c) De bee deere 991. (d) 8 
2. Gloſs 5. N. 450. (e) Part 3. cap. 6. Obſerv. 10. (f) Ju 
24, 1691, ume contra Hamilton. (g) January 16, 1706 
Lord Roſs contra Gray of Necutoun. 


P | 

mon Solemnities of other Writs, are not priyi- 
kdged as Bills of Exhange for the Payment of 
Money (a). It is uſual in Bills of Exchange, to write 
the Sum to be paid in Figures at the Top of 
the Bill ; and in the Body of it in Words at 
Length (5). But if it ſhould happen the Sum 
in Figures, to differ from that expreſſed at 
Length; the Sum in the Body of the Bill is to be 


the Rule, even though the firſt agree with the 


Letter of Advice. Becauſe over and above that 
a Man 1s more apt to miſtake in writing a 
Figure, than in writing a Word ; the Figures 
at the Top of the Bill do only as it were ſerve 
for the Contents : Whereas the Words at Length 
in the Body on't, are mainly to be conſidered 
as an eſſential Part (c). 

II. Bills of Exchange mention either ſimply 
the Sum to be paid, without Reſpe& to any 
Frecies of Money, or they are particular as to 
the Species, which in molt Countries of Europe 
is either of Gold, or Silver, or Copper, and 
Braſs. I ſhall not debate with ſome, whether 
more Bargains are made with Copper Money, 
or with Silver and Gold; nor is it much mate- 
tial to know it; only, it may be noticed, that 
Merchants do as often reckon. by Copper Mo- 
ney, as by Silver; and the Computation of the 
latter, is frequently made from the Value of 
the other. As in Portugal, Bills are often pay- 

able 

(a) December 16, 1713, Leſie contra Robertſon, Fe- 
huary 19, 1715, Donglaſa contra Colonel Erakin. (b) &. 
Weard, p. 101, (c) Marius p. 33. | 
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(54) 


able in Rials of 400 or 450 Reas ; in Spain, bye C: 
Rials of 372 Marvedies, or more, according to 
the Riſing of Exchange ; and in Holland, we 
find ſome Merchants draw their Bills to be oli 
id in Groats, as well as others in Shillings;hicul, 
Par at Bolegne Exchanges muſt be made in GoldWnuct 
Crowns, for all Places. onſi 
III. Bills are cemmonly made payable in elf t. 
the current Species of the Place of Payment, as 
Pounds, Shillings, and Pence in Britain, Gil 
ders and Stivers in Holland, Livers, Sols and y We 
Deniers in France, &c. and where a Bill is pay 
able in a patticular Species, as in Crowns at 
Paris, the Bill muſt bear the Value of a CrownYeari! 
as in France, viz. 60 Sols per Crown, and th part 
Value in Exchange with Loudon, viz. 47 ; Pencil arly 
per Crown. But ſometimes a Bill is payable inhilli 
one Kingdom, in the Species current in anothe 
Kingdom where it is drawn, as a Bill frohe. 
Paris on London for 2000 Livers, or a Bill Meni 
100 lib. from London on Paris. When a Bill o dif 
Exchange bears ſuch a Species of Money as paſletlhe 
where it is drawn, but not at the Place of Pay 
ment; the Rate at which it ſhould be value@rdin 
in current Coin there, is alſo to be expreſieWind t 
V. G. 100 lib. Sterling payable at Amſterdam Wt th 
35 Shillings Groſs per Pound Sterling, or 200Ynd t 
Gilders drawn from Holland on London ao th 
4 + Shillings Groſs pe, Pound Sterling (ag 
Much hath been write upon the different Rad! 


n an 
OA ace 


; (a) Du Puy cap. 4. N. 45. 


CH) 
ws Camlii ; theſe certain Species of Money where- 
upon in ſeveral Countries Exchange is valued, 
hereof to give a minute Detail, would require a 
Volume: Therefore without deſcending to Par- 
iculars, in Order to the Underſtanding fo 
much on't in general, as is neceſſary to, and 
onſiſtent with my Deſign ; I ſhall content my 
ſelf to notice the Denominations of Coin that 
Wills from Scotland, are payable in, at thoſe 
oreign Places, to which directly and common- 
ywe deal in Exchange. | 
IV. Bills from this upon London, are always 
ayable either in Scots or Sterling Money, the firſt 
"Wearing the unalterable Proportion of a twelfth 
Wart to the other; upon Holland or Flanders ordi- 
arly in Gilders, Stivers and Duyts, or in Pounds, 
hillings, and Pence Flemiſh ; upon Dant ſick in 
Poliſh Gilders, upon Sueden, in Dollars current, 
c. and upon France in Crowns, Livers, Sols and 
Deniers Turnois, which Word Turnois is added, 
o diſtinguiſh the Freach ( as that of Sterling doth 
he Engliſh) from the Money of other Nations. 
ſay our Bills upon theſe tranſmarine Parts are 
rdinarly ſo to be paid; becauſe ſometimes we 
nd them payable in Scots, or Sterling Money, 
it the agreed Rate, or Exchange betwixt that, 
ind the current Species of the Place abroad. As 
o the particular different Sorts of Money by 
hich they exchange and account in all the 
ading Cities of Europe, the ſame are ſet down 
nan alphabetical Order of the Names of theſe 
laces by Mr. Juſtice in his General Diſcour fe 
Monies and Exchanges, SECT 
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0 . a certain Time.] For clearing the Terms of 

| Payment in Bills, cis fit to conſider the 
differing Computations of Time in different 
Countries: In England they begin the Year 
with the 2 5th of March; but the firſt of Ja 
wary is New-Year's-Day with us in Scotland, 
and in thoſe Places where they write Neu- 
Stile, except at Venice, and ſome Parts of Itah 
The Julian Account, which is called Stilo we- 
teri, or Old-Stile, is us'd in Britain and Ire 
land, Mu ſcouy, Denmark, Sweden, Utrecht, Geldre, 
Eaſt-Friſtiand, and in all the Proteſtant Princi: 
palities of Germam, and Cantons of Swizer 
land. The Gregorian Calender, or Stilo N 
as they call it, obtains in all the Neitherland 
but Utrecht and Geldre, and in France, Spain 
Portugal, Ital), Hungary, Poland, and in all the 
Popiſh Priacipalitics of Germany, and Cantons 
of Swizerland (a). The Difference between the 
old and new Stile, is now eleven Days; the 
firſt Day of each Month in the old Stile, being 
the twelfth in the new. 

II. Bills are either made payable ſimply, or 
conditionally ; as after the Accepter has ſold oft 
a certain Ca:go, or after he has got in certain 
Effects of the Drawer's, Cc. but whether a 
| 1 


— 


(a) Ricard, p. 107. Merchants Magazine Cap. 11. N 
Iz. Scarlet cab. 14. H. 3. 


— 


CF - 
Bill be ſimple or conditional, it may be payable 
either at Sight, or ſo many Days Sight, or on 
a certain fix'd Day, or ſo long after Date, or at 
auch Uſance. Having before diſpatch'd, what 
<<] thought fir to ſay on conditional Exchange 
M (a), I fhal! here add no more on't. | 
if III. When the Way of making Bills upon 
Days Sight began, I ſhall not tell, becauſe I 
ÄWdo not know, nor is it much material to know 
it; but ſince Sigiſmond Scaccia a Roman Lawyer, 
\.W who wrote at large in the Year 1517,concerning 
Commerce by Exchange, hath glofled and 
commented upon every Word of a Bill, with- 
out any Thing of Bills upon Days Sight; tis 
an Argument to me that theſe are of a later 
Date. | | 
I V. Merchants and Travellers, eſpecially in 
Scotland, frequently take Bills payable at Sight, 
or ſometime after Sight, to anſwer their Oc- 
caſions; and pay higher Exchange upon that 
KAccount, than for other Bills; but it is no good 
cl Policy to draw Bills in ſuch Terms, becauſe 
ell the dende can't eaſily know when they fall 
ll due. For tho' they cannot be kept up inde- 
finitely, but muſt in a convenient Time be pre- 
rfl ſented in Order to Acceptance; *tis hard to 
ill determine this convenient Time, which may be 
in longer or ſhorter according to Accidents and 
ae Circumfrances. And his Conduct is as unac- 
ig countable, who having Uſe for Bills payable 
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) See Chap. 1. 
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(G7 
at Sight, takes thoſe whoſe Term of Payment, 
is within a little of expiring, or probably will 
be out before they can reach the Place of Pay- 
ment; for that a Proteſt after the Day of Pay- 
ment, and Reſpite Days are over, is in vain, 
and to no Manner of Purpoſe, as to Recoutſe 
againſt the Drawer, in Caſe of the Accpter's 
falling inſolvent medio Tempore. 

V. Many grave and learned Authors are ſo 
nice upon the Suppoſition of the Neceſſity of 
local Diſtance to legitimate Exchange; they 
will have it to be unlawful to prorogate the 
Term for paying of a Bill beyond ſuch a com- 

etent Time, as it may be conveniently pre- 
Ved at the Place of Payment: And conſe- 
quently condemn the making of Bills payable 
at any conſiderable Time after Sight. But by 
the general Cuſtom of Merchants, it is arbi- 
trary to the Parties to appoint any Term of 
Payment, as they can agree, without Reſpect 
to local Diſtance. For what is more ordinary 
than to make Bills payable at Uſance, or at 
double or treble Uſance? And Uſance is fre- 
quently taken for ſometime after Sight. 

VI. Uſance differs in different Places. For by 
Uſance from Scotland, England, France and Ireland, 
Brabant, Flanders, and any Town in Holland and 
Zealand,to Amſterdam, andfrom thence to all theſe 
Places except Fance, we mean one full Month 
after Date; whether it conſiſt of 31, 30, or 28 
Days: And ſo double or treble Uſance, is as who 
ſhould ſay, two or three Months after Date; 

| an 


e 
and for half Uſance we reckon 15 Days. But 


from Amſterdam to France, or between one 
Town in Fance ard another, and reciprocally 


between France and England, Uſance is 30 


Days, tho' the Month hath more or fewer. 
From Dantfick and Koningsburg to Amſterdam, 
eis one Month after Sight. But now Bills of 


Exchange to Amſterdam from Dantſick, are or- 


dinarly drawn at 40 Days after Date, and from 
"Wl Koningsburgh at 41 Days. From Tah, Spain, 
and Portugal to Holland, and from thence to 
theſe Parts: As alſo from England, France, and 
Venice to Hamburg; from England to Spain and 
Portugal, and from thence to England; Ulance 
is reckoned two Months after Date. From 
England to I tal), and from thence to England, 
'W three Months. Uſance from Germany to Am- 
Wl ferdam, is 14 Days after Sight, and proporti- 
© onably double Uſance 28, half Uſance ſeven 
-W (a). The Author of the Merchants Magazine 
' W obſerves, That Bills are uſually drawn to and 
from Dubline in Ireland on 21 Days. 


Be T. III 


128 Sometimes in a particular place.] However 
| neceflary an Eſſential it be in Bills of Ex- 
change, that they expreſs the Date and Place 
waere they are arawn, they do but fome- 

3 times 


(a) Du Puy cap. 4. N. 29. Ricard. p. 104, 105. Noll oy 
lib. 2. cap. 10. N. 11. Lex Mercatoria, p. 3. cab. 4. Ma- 
Nus, p. 22. Scarlet cap. 14. R. 11. 
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( 60 ) 
times bear a particular Place for Payment. 
And then they're not always made payable 
directly where the Money is; but are frequent- 
ly drawn on ſome other part, from whence the 
Value is to be redrawn to the Place of Pay- 
ment. 

II. The Time was when all Bills of Ex- 
change exceeding ſuch a Sum, negotiated at 
any Place abroad having a ſtanding Bank, be- 
hov'd to be paid in Bank: But this is im- 
practicable when Bank and current Monies 
ditter much, unleſs there were a Bank of current 
Coin as at Venice (a). The Difference at Amſter- 
dam betwixt the Monies aforeſaid, occaſion'd 
an Order only that all Bills formerly of 600 
Florins, now of 300, ſhould be paid in the 
Bank. 

III. After Exchange, that was at firſt con- 
trived for the conveniency of Traffick, be- 
came it ſelf a Branch of Trade, and Money 
turn d Merchandize; that Perſons might the 
more eaſily and readily be ſerv'd, and appoint- 
ed on their reſpective Occaſions with Money 
ata cheapand light Exchange : It ſeems ex- 
N in ſeveral Parts abroad, to make their 

ills of Exchange payable at certain free 
Marts, or priviledged anniverſary Fairs, held 
twice, thrice or oftner yearly, whereof Frank- 
rt on the Main, Leypfick, Lyens, Modena, Be- 
ſauxon and Bolzano, are now the moſt famous. 
| This 


1 


(a) Ricard p. 108. 


(- 6x 5 
This Cuſtom begun at Lyons (the firſt Staple 
of Exchange) and was brought to Perfection 
at Beſanzon 1537, to which Place the Halian 
Merchants were inducd by the Perſuaſion 
and Encovragement of the Emperor Charles V. 
to transfer their Money-Markets from Lyons. 
IV. Theſe ſolemn Fairs have all their own 
particular Statutes and Judges uſually choſen 
pro re nata, out of the Merchants that fre- 
quent' them; who upon hearing of Parties 
decide all Differences, without allowing Ad- 
vocates or Lawyers to plead before em. No 
Merchant can be arreſted, nor his Goods 


ſeiʒ d on at any of theſe Fairs for Debts elſe- 
where contracted. 


NR 
F- Or ſuch a Caſe.) The Cauſe of granting Bills 


is either onerous or lucrative; or (to uſe the 
Merchant Term) Bills are either made for Va- 
lue, or for no Value. 'The Stile of ſuch as 
are granted without the Intervention of Value 
from the Receiver, is Value in my ſelf; and 
ſometimes Value not received. The Law of. 
England ſeems to privilege Inland Bills of Ex- 
change, only where the Value is acknowledgd 
and expreſs d therein to be receiv'd. (a). But 
by the Cuſtom of ſome other Countries, a 
Bill expreſſing no Cauſe, virtually implies Fa- 

N lue 


(a) 9. and 10. K. J. Cap. 17. z. and * 1 Cams 
9. § 6. Junct. 7. 4. Cap. 25. * A 
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( 62 ) 
tue received (a). And fo with us in Scotland Va- 
lue is preſumed to have been given by the Per- 
fon to whom any Bill of Exchange, Iuland, or 
Foreign, is payable, tho' it bear not Value se- 
ceiv d; — it were prov'd by his Writ or Oath 
that he gave no Value (6). Which Preſumption 
of Value given, was ſuſtained in Favour of 
the Poſſeſſor of an Order to deliver to him a 
certain Sum, and take his Receipt (c), ſceing 
Pay and Deliver are Words pronuſcuouſly us'd 
in Bills, importing a Debt due to him to whom 
Payment or Delivery is made. Tho' Value 
received is not preſumed, it there be ſuſpicion of 
Fraud, as in the Caſe of a Bill granted by a 
Bankrupt to a conjun& Perſon his Brother-in- 
law, who was obliged to prove that he gave 
Value for it (4). So the Charger upon a Bill 
indors'd to him by his Nephew (who was be- 
come inſolvent) for value in Accompt, having 
inſtructed the Oneroſity of his Claim, by a 
fitted Accompt betwixt him and the Indorſer, 
two Months before the Draught of the Bill, 
whereby he was Debtor to the Charger in a 
far greater Ballance than the Sum in Contro- 
verſy, adminiculated by two concurring Wit-. 
nefles, who ſaw the ſame as it ſtood before 


| the 


(a) Marquhard. de jure Mercat. & Comm. lib. 2. C. 
12. N. $4. (b) 19 March 1707. Scot contra Laing. 22 
Fuly 1715. Ker contra Brown. (c) 26 January 1709. 
Swinton and Executors of Bonnar contra Repreſenta- 
tives of Tom. (d) 2 February 1709, Dyrward contra 
Wilſon and. Struthers, 
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( 63. 2» 
the Indorſation ; the Charge was ſuſtain'd (a). 


But there was found no Neceſſity to inſtruc 
the onerous Cauſe of the Indorſation of a Bill 


for Value receiv'd ; tho the Indorſer was the In- 


dorſee's Brother (b). For great is the Diffe- 
erence of an Indorſation for Value receiv'd, and 
one for Value in Accompt ; the laſt being neither 
liquid nor certain, and the ordinary Stile of 
Bills that are for the Drawer's behoof. 

Again, The ordinary Way of dealing in 
Bills being by * of Value at tlie Time 
of the Draught, preſent Value receiv'd is pre- 
ſum'd, berwixt Perſons no otherwiſe concern'd 
together than by ſuch Bills ; becauſe that is 
preſum'd which 1s molt ordinary (c). But where 
a Creditor gets a Bill upon his Debtor, not bear- 
ing Value receiv'd, tis preſum'd that the Bill 
was deliver'd in Satisfaction of the former 
Debt, and not for preſent Value immediately 
receiv'd from the Drawer, unleſs the Poſſeſſor 
can prove by the Drawer's Oath, that the 
Bill was granted for another Cauſe (d). 

If value in Money, or Money-worth, or 
value in Accompt be given for Bills, or if Va- 
lue be diſcounted, they uſe to bear Value 
received; or Value of ſuch a one, as 
when Bills are payable to one, for Value re- 

ceived 


— — 


(a) 26 Fanuary 1700, Wightman contra Fohn- 
ftoun. (b) 4 February 1701. Wightman contra Mon- 
cur and her Husband. (c) L. 114. F. de R. F. (d) 
18 7uly 1712, Cheap contra Arnot of Woodmilh, . | 
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( 44 ) 
ceived. of another; or a {imple Order to pay, 
which imports FValue received. By the Term 
Diſcount is underſtood the Diminution that 
is agreed upon between the Parties to be 
made in a Sum of Money payable only at a 
certain Term, upon Condition to pay the Re- 
mainder in ready Money. J. G. One Merchant 
who has an accepted Bill upon another for a 
certain Sum of Money, payable in three 
Months, wanting ready Money, otters to the 
Accepter to make a certain Rebatement 
of ſo much per Cent. for preſent Payment, 
which Diminution or Rebatement, it a- 
greed to by the Accepter, is called The Diſ- 
count. And if the Accepter do not agree to 
pay ready Money upon the Conſideration of 
that Rebatement, the Bearer of the Bill ſells 
it to any Banker, who, deducing the ordinary 
Allowauce for the Diſcount, will pay the Re- 
mainder in ready Money. This Diſcount 
differs in different Countries, by reaſon of the 
different Intereſt of Money in ſeveral Places: 
But no Government allows the diſcompt of 
Bills of Exchange to be higher than the In- 
tereſt is in the Country, 

II. When a Bill narrates value received, tis 
not abſolutely neceſſary to be ſpecial therein, 
whether the Value was paid in Money or 
Goods, or was diſcounted (a): Altho' by tlic 
French Edict 1673 (0, a Bill. that 1s not thus 
parti- 


* 


(a) Ricard. 2 102, 109. Scarlet Cap. 33. K. 5. (00 
Tu. 5. Art. 1. | 1 5 SE 


0 65) 

particular, be declared null. But yet the not 
ſpecifying what way the Value was given hath 
often pernicious Conſequences, in occaſioning 
Diſputes. 

IIL According to the Cuſtom abroad, the 
Drawer gets not the value of Bills that bear 
Value received, till three or four Days after de- 
livery of the firſt Bill: Nay, it will come 
ſoon enough to him if paid betwixt and the 
next Poſt ; and ſometimes by expreſs Paction 
he diſpences with the not Payment thereof for 
ſome competent Time, till the Remitter get 
Advice of the Acceptance of the Bills or the 
like (a). Yea a Drawer in Commiſſion may 
warrantably truſt the Receiver of his Bill for 
the Value till the next Poſt (b). But this Me- 
thod is not unfrequently attended with griev- 
ous Inconveniencies, and never obſerv'd here, 
except where the Drawer repoſes an intire 
Confidence in the Receiver of the Bill. If 
2 Drawer in Commiſſion give the Remitter 
any T'ime for paying the Value, and place the 
Advantage got thereby in the courſe to the Prin- 
cipal's Accompt; he the Principal upon Advice 
thereof, is bound to approve or diſapprove by 
the firſt Poſt, and in caſe he diſapprove, can 
only claim the current Value from the Drawer, 
to whom the ſuperplus Advantage muſt ac- 


crew (c). 
F I V. Some- 


es 


(a) Scarlet Cap. 8. R. 5, 6. (b) Ibid. Cap. 26. R. 10. 
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(6) 
IV. Sometimes Bills [payable at one Place, . 
are given for Bills of the like Sum to be paid 
elſewhere; and theſe uſe to bear par valuta 
cambiata, or value exchang d, or value in Bil]. 
of Exchange upon ſuch a one. This way of re-fſ cal 
ciprocal and double Exchange, is very uſual I nic 
in all Cities where there is much dealing in I co 
Bills, and ſtanding Banks; as at Lyons Beſau- wh 
zon, Madrid and Venice. Sometimes the Re- the. 
mitter compenceth the Value, by granting to pa, 
the Drawer a Receipt of the Contents of Bills I 
drawn upon him payable to the Remitter: I Exc 
And then the Narrative is, Value received in alhe 
Bill of Exchange upon me, inſtantly given up and i the 
diſcharged by him. At other times again, tho Inot 
ſeldom, Bills do bear Value underſtood : As 
when the Party will not truſt the Drawer with 
his Money, till the Bill be paid; but gives If 
him an Obligement to deliver the Value upon 
Payment of the Bill: In which Caſe, if it come 
back proteſted, the Remitter gets up his 
Obligement, and the Drawer his Bill without 
any more on't (a). 

V. When Value is diſcounted, as when the 
Drawer makes his Bill payable to a Creditor 
in Satisfaction of bygone Debt, they bear 
Value received; tho no Money or Value be 
immediately given for them; but then they fall 
within the verge of the A& of Parliament 

, 1696 


* | — 


2 
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| (a) Ricard, p. 110. 
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16579 | 
1696 (a), while they continue in the firſt Poſ- 
ſeflor's Hand unindors'd by him for Value to 

| another. | 

VI. Tho' the Value and the Bill be recipro- 

"© cally the Cauſes one of another; yet ſometimes 

I more is given by way of Value than the Sum 

contained in the Bill, leſs again at other times; 

"| which Ballance is term'd The Exchange. If 

"theſe be equal, the Exchange is ſaid to be at 
Par; but when the Creditor in the Bill receives 
seis than the Value paid in to the Drawer, 

Exchange is above the Par; and below it when 

aſtthe receives more (b). Par is the Equality of 

the real intrinſick Value of the Species, and 
0 Fnot the Equality of the Number of Pennies, 
Stivers, Soles, Cc. For if V. G. 60 Pence 


Buyer of a Bill upon Paris, the Exchange is 
above the Par: The Par between England 
and France being 54 Engliſh Pence for a French 
rown in Specie of 60 Solſes, now that the 
ur extrinſick Value of the Crown is rais'd in 

rance far beyond its intrinſick. Yet ſome are 
heÞþf Opinion, that there ean be no certain Rate 
tor et on the Par in Exchange, to anſwer the 
ar Buſt Value of foreign Coins; by reaſon of their 
Jiverſity and different intrinſick Values. In 
fal, Turky and Perſia, the Exchange is kept 

| F 2 above 
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(a) 2 February 1700. Norman Durward contra Mil- 
am Strut h ers and Wilſon. 16 Fanuary 1713. Campbell of 
leuderuel contra Grahem of Gorthie, (b) Ricard, p. 99. 
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Above the Par: By which Politick, there is 
no Trade with them in Money, but only 
in Goods, and the Exportation of their Mo- \. 


| ney, and the over-ballancing of foreign Com- | 
modities with theirs, is effectually prevented. _ 
15 the 

. . 10 

ſor 


Mplying ſometimes, and at othertimes not, an Bel 
Obligement for Repetition upon the Drawer, or 
| Jome other, in favour of the Perſon on whom the 
Bill is directed.] If he on whom the Bill is di- cer 
rected be Debtor to the Drawer in greater h 
Sums; or if the Drawer is to make himſelf ty 
Debtor to him for the Contents, the Bill uſual- 
ly carries a Mandate in the End of it, in 
theſe Terms, and. put it to Accompt. And if obl 
the Party drawn upon be Debtor to the Drawer ; 
in the equivalent Sum, the Mandate ; runs 
thus, Jie Value in your own Hand; and yet tho 
theſe final Clauſes were omitted, a Perſon by D- 
drawing upon one that owes him nothing, or th . 
has none of his Effects, would find himſelf e 
bound ex mandato (a); and a Debtor's honour 
ing his Creditors Bill will infer Compenſatior 
of the Debt, or pro tanto. 
II. When there is no Value given for the 
Bill, it ſometimes concludes with theſe Words 
and put it to the Account of ſuch a third Perſon (b) 
who is ſuppos'd to be the Drawers Og 


) L. 16. I. 45. . Mandat. Scaccia & 2. Gloſs. 9. 
2. (b) Marius p. 7. 


WEE 
Off whom the Perſon drawn u n, (if he 


ſimply accept and pay) can only ſeek his Re- 
imburſement; for then the Draught infers an 


Aſſignment upon that third Party, or ons 


nominis (a). And yet if the Accepter of a Bill, 


drawn and accepted by the Order and u 

the Account of a third Perſon, ſhould fail; the 
Drawer would find himſelf liable to the Poſſeſ- 
ſor ; but then he hath relief off him, for whoſe 
Behoof he drew, even tho' the third Perſon 
had lodged ſufficient Proviſions in the Ac- 
cepters Hands for Payment, or had accepted 


his Bills for the Value (b). If a Party on 


whom a Bill is drawn, with an Order to 
truſt ro another for his Reimburſement, chuſe 
rather to accept and pay for the Drawer's Ho- 
nour; the Drawer and that third Perſon is 
oblig d to ſave him harmleſs (c). Bills are 
ſometimes drawn for the Account of a third 
Party, who is altogether a Stranger to the Ac- 
cepter; and then the Payment is upon the 
Drawer's Faith, who muſt engage himſelf in 
the Letter of Advice as Surety for the Stran- 
ger (d). Bills ought not to be drawn for the 
Account of a third Perſon, without his ſpecial 
Order ; and Advice from the other Party that 


he will accept upon ſuch a Man's Account (e). 
| 5 Who 


(a) Scaccia & 2. Gloſs. 5. N. 259. S ſeqq. junct. 3 58. 


vid, & 6. Gloſs. 2. N. 3. Scarlet Cap. 30. R. 22. (b) Iden 
Cap. 42. R. 30. (c) Anſaldi de Anſaldis diſcurſ. 79. N. 7. 
B. de in Turri diſp. 2. queſt. 1 3. N. 37, 38, 52. 58. (d) 
Scarlet Cap. 26. R. 8. (e) Ibidem R. 3. 
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(70) 
Who alſo, upon the Draught, muſt have particuly 
Advice from the Drawer, as to the Sum and Tern 
of Payment in the Bill, the Courſe, the Value be 
is debited for, and the Perſon drawn upon( a): And 
from the Perſon drawn upon; who it was that 
drew the Bill, for what Sum, when payable, and 
whether he hath accepted or will accept (0. 
III. Bills are now and then ſhut up wit 
_ theſe Words, as per Advice, which is under 
Lood of Advice from the Drawer; unleſs thelf 
ill bear expreſly (as ſometimes is done) 
Advice from A. B. a third Party. When a 
l is qualified, as per Advice, the Letter of 
Advice related to accompanies the Bill. Such 
Bills as I've obſery'd (c), cannot be ſafely paid, 
till the Letter of Advice arrive; and can't be 
paid at all, if the Bill and Advice bear in- r w 
conſiſtent Orders, It any Perſon draw Bills 
for a Sum payable to himſelf as per Advice, 
the Accepter would not be oblig'd to pay, un- 
leſs the other explain'd his Advice by conde- 
Trajling upon, aud preving the onerous Cauſe 
thereof (d). Yet a Perſon having arreſted Q 
5 24 v.49 5) the 


(a) Scarlet Cap. 7.'R. 13. Cap. 26. R. 4, 6. (b) Idem i 
Cap. 7. K. 17. (c) Sup. Set. 9. (d) i. e. by N and 
mewing that it was given for a Cauſe or Conſidera- 
tion of Money, or ſomething of Value. (e) Arreſt- 
ment is a Warrand in the King's Name iſſued by Au- 
thority of the Judges in the Nature of eſtration, 
whereby all perſonal Eftate in the Hands of whatever 
Perſons, are there ro remain in vertue of ſuch Arreſt- 
ment ſerv'd, fill the Juſtice of the Demand be deter- 
mined by theCourt, or Security given by the Debtor for 

paying off the Debt, if found due by Law: upon Trial, 


CY» 


Mhaving proven by the Poſſeſſors Oath, that 
he Bill was for the Drawer's behoof, the Ac- 
epter was not found to be in the ſame State 
Wot Defence againſt the Arreſter, as againſt the 
Drawer, altho he did not pretend to prove his 
liledgance by the Drawer's' Oath, but only 


xeſter himſelf had made uſe of againſt him, 
chich was the Caſe of Cowan againſt Douglaſs. 
I V. Sometimes a Bill bears without Advice, 
r without further Advice. In which Caſe, it 


ch nuſt be accepted and paid without waiting 
di Wor Advice. But Bills are ſeldom drawn 
de rith ſuch a Clauſe, unleſs in ſmall Matters, 


r when the Poſſeſſor of the Bill is known to 


he Perſon drawn upon. \ — 
V. The Drawer of a Bill is a ſingle Perſon, 


here two Perſons in Partnerſhip draw Bills, 
they only ſign their Sirnames. And if one of 
more Partners draw in -abſence of the reſt; 
he ſubſcribes only his on Name and Sir- 
name, with theſe Words, for ſelf and Company, 
hich equally binds him and them. Mr. 
Juſtice (in his general Diſcourſe of Exchange) 


ding that it is for himſelf and Company, could not 
ind, or be of any Force againſt the Party that has 
wt fiened. But, in my humble Opinion, ſuch 
Bill drawn for carrying on their joint Trade, 
2035 | would 


he Sum in a Bill payable as per Advice, in the 
Accepter's Hand, for the Drawer's Debt, and 


by the Oath of the Poſſeſſor, which the Ar- 
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ſubjoins thereto his ordinary Subſeription. But 


lays, That an Aſſociate's Subſcription, without ad- 
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would by the common Law of Society, oblig 
Tho? the Poſſeſſor, in caſe of the not Signer 
denying to be in Copartnary with the Signe 

would be obliged to prove it. 


s E C T. XVI 


Aving in the ſeyen preceeding Sections « 
this Chapter, given and explained th 
Definition of a Bill of Exchange; it ma 
not ſeem amiſs here to ſet forth the differen 
Stiles and Forms of Bills. | 
The Stile of Bills of Exchange doth admiſſ 
of ſeveral Variations. | 
I. It varies, according as one or more BilYMo 
are granted tor the ſame Sum. t 


[ode 


{am 
IT. 

4 
alue 


Model of an only Bill of Exchange. Ed 


Edinburgh, 29th Map 1718. l. 200 Sterling 
AT fight of this my only Bill of Exchange, pa 
to A. B. or Order tuo hundred Pounds Ster 
ling, Value received of him, and place the ſame t 
Accompt, as per Advice from 2 

Tour moſt humble Servant 


To Mr. L. M. Merchant D. E. 1 U 
in London. 


Model 


. . 
lie lodel of one of more Bills granted for the 
der ſame Sum. 0 DT 
"cy dinburgh, 29th May 1718. l. 200 Sterling. 
{T fight of this my firſt of Exchange, pay (a) to 
A. B. or Order tuo hundred Pounds Sterling, 
alue received of him, and place the ſame to Ac- 


3 offflampt, as per Advice from 
th Tour moſt humble Servant, 
na To My. L. M. Mer- D. E. ; 
*&n chant in Lon don. 


II. A ſecond differencing Character of Bills, 
s the Time of Payment, or when they fall due 


Model of a Bill containing the uſual Varia- 
tions as to the Time of Payment. 


Edinburgh, 29th Map 1718. l. 200 Sterling. 


A T (or upon) fight (b), pay this my firſt of Ex- 
{ll change to A. B. or Order, two hundred Pounds 
8 Sterling, 


r 


"a (a) If it be a firſt Bill. But ſay, 4 ſight of this my 

el ſecond per Exchange, the ferſt not paid, if it be a ſecond 

Bill. And in lieu of theſe Words, my firſt not paid. 
In a ſecond Bill, ſay, My firft and ſecond not paid, if it 
be a third Bill : And my firſt, ſecond, and third not 
paid; If a fourth. 

uy  (b) Or at ſo many Days, Weeks or Months fieht ; Or 


fo long after ſight; or at Ufance; or at two or more 


Uſances; or at a certain Day; or at ſome annual 
Fair or Market; or ſo many Days, Weeks, or Months 
2 Date; or after the Acceptey has fold off a certain 

argo ; or after he has got in certain Effe&s belonging to 


tbe Drawer ; according to the different Terms of 


Agreement bet vixt the Parties. 
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ee 
Sterling, Value received of him, and place | 
Same to Accompt, as per Advice from 
Tour moſt humble Servan 


1 chant in London. 


III. Bills are often diſtinguiſhed by the Plac 
where they are payable, tho' for the moſt pan 
they do not expreſs any Place of Payment. 
Model of a Bill containing the uſual Varia. 
tions as to the Place of Payment. N 
Edinburgh, : 29th July 1718. L. 200 Sterling. I 
AT ten Days fight of this my ſecond of Exchange pill 
. (the firſt not paid) pay to A. B. or Order atWrof 
bis own Houſe in L. (a) two hundred Pounds Ster · ud 
ling, Value received of him, and place the ſame to Nom 
Accompt, as per Advice from 
PP moſt humble Servant, No 
To Mr. L. M. Mer- | i 


When a Bill is payable at a certain Fair or Market NE 
V. G. at the Fair of Eaſter in Lyons, it runs thus, 
Edinburgh, 29th July 1718. Crowns 2000. A 
AT. the uſual Fair of Eaſter, pay this my firſt f 

Exchange to A. B. or Order, two thouſand Crowns Ne 
at fixty Sols. Tournois per Crown, Value of R. P. © 
and place the ſame to Accompt, as per Advice from the 
Jo Mr. D. L. Mer- | Four &. ＋ 

chant in Lyons. | I . 

gt IV. Bills 

- (a) Or at his Shop in B. or at the Houſe of N. O. og 
at ſome puvlick Bank, Office, or Coffee-Houſe, 


— 
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e th 


the Money, viz. 1 he Species of the Coin 
d Value thereof to be vaid to the Poſ- 
eſſor. | ; 


ant 
L 


ae odel of Bills varied according to the Species 


)art in which P ayment is to be made. 


Edinburgh 29th July 1718. 1, 20000. 
T Wo Month after Date of this my firſt of Ex- 
change, pay to A. B. or Order, at his gan 
ig. n ſe in L. Tuo hundred fifty fix Pound, ſ[ixteen 
billings, eight Pence Sterling, at T hirzy five 
roſs per Pound Sterling, Value received of him ; 
md place the ſame to Accompt, as per Advice 
In | 


12 


Tour, &c. 
Mr. D. M. Merchant D. E. 
in Amſterdam. 8 


48 d. Per Crown. 


AT Uſance, pay this my firſt of Exchange #0 
f A. B. or Order, Two thouſaud one hundred 


per Crown (a), Value received of C. D. and place 
Ihe fame to Accompt, as per Advice from 


Jour, &c. 
To Myr. W. G. Merchant 4 
at Paris. 


* V. Bills 


1 Or at Sixty Sols Tirnois per Crown, . 


TV. Bills are diſtinguiſhed by the Quality | 


ED nburgh 2 gth July 171 8. Crowns 21 30, at 


and thirty Crowns, at fourty eight Pence Sterling 


"I WJ 
V. Bills do vary according to the different, .' 
Kinds of Value received for them: For, tho 
commonly in Britain, Bills bear only Value 
-received, without expreſſing the Giver of the 
Value, or how it was given; yet Bills drawn 
in other Countries uſe to particularize, whether 
the Value was given in Money or Goods, &.. 


Model of a Bill, containing the uſual Varia- 
tions as to Kinds of Value, the Giver 
thereof, and Debtor for the ſame. 


Edinburgh 29th July 1718. l. 200 Sterling. / 


o Weeks after Date, pay this my firſt of Ex- 

change to A. B. or Order, Two hundred Pound 
Sterling, Value received (a) of him (b), and To 
place the ſame to Accompt (c), as per Advice | 
from 
EE Tour moſt humble Sirvant, 
To Mr. L. M. Mer- 33 E 
chant in London. | | 


— 


VI. The Stile of Bills varieth a little, by 
the Number of the Perſons concerned in the 
Exchange Contract: For Bills may be drawn 
(a) Or Value received in Caſh, or Value received in 
tuo Bills of Exchange, or in Goods, or in Brandy, &c. 
(b) Or Value. received of C. D. upon the Account of A. B. 


(e) Or place the ſame to Accompt of P. R. or like Value in 
your own Hand. 


CY 2 
upon, and payable to, not only ſingle 
ae as in the Examples aforeſaid; but 
alſo Perſons in Company or Co- partnerſhip. 


Models of Bills drawn by, por, and payable 
to Perſons in Company or Co-partnerſhip. 


Edinburgh 29th July 1718. l. 200 Sterling. 


| T Eight Days Sight of this our firſt of Ex- 
4 change (a), pay to A. B. for 775 Com- 
777 or Order, Tuo hundred Pounds Sterling, 
Value of them at clearing all Accompts, and place 
the ſame to Accompt, as per Advice. from 


: Tour, &c. 
| D. E. jor ſelf and Company. 
M.. G. L. and 
L. B. in Com- 
pany, Merchants 
in London, 


Exchange 1. 562 Sterling, at 37 8. Groſs per 
Pound Sterling. London;; March 1705. 


T Eight Days Sight, pay this our firſt of Ex- 
change to the Order of Meſſieurs Thomſon 
and Philips, the Sum of Five hundred ſixty two 
Pounds Sterling in Bank-Money, Value in two 
Bills of Exchange received of them, at T hirty 
| even 


(a) Or of this our ſecond of Exchange, the firſt 
not paid, &c. 


C8 2 
ſeveit Shillings Groſs per Pound Sterling, as pc 
Advice from 


id ©: 
pg th 


Tour moſt humble Servant 


| | | Spencer and Steyeny 
To Meſſieurs Simſon and 


Rogers, Merchants in {AN | 
Antwerp. : of 

J hing 
VII. Bills vary, according as lie on whom an 
the Draught is made, is to expect, or not ee 
pect further Direction from the Drawer. -_ 


Model of a Bill varying according as Advic 
of the Draught is given, or not given. 


Edinburgh 29th July 1718. 1, 200 Sterling, 


AT Sight of this my firſt of Exchange, pay to 
A. B. or Order, Two hundred Pounds Ster- 
ling, Value received of him, as per Advie 


from (a) 
| IS Dur moſt humble Servant, 
To Mr. L. M. Mer- D. E. 


chaat in London. 


But it may now be thought Time, after the 
neceſſary Digreſſion made in this interloping 
Section, exhibiting the Variety of Stile in 
Bills of Exchange, to return to my Text, 
and 


(* Or as per Advice from P. W. or <vithout further 4d- 


vice from 


( 79 ) | 
xd take up again where I left, in explain» 
pg the Words of an Exchange Contract. 


SECT, XVIL 


{N D which Bill muſt be duly negotiated by the 

other Party, who receives it.] We have no- 
hing in our Law ſo like a Bill of Exchange, 
can Aſſignation in Security, obliging the As- 
Weney to do Diligence; and even that hath but 
ome faint Reſemblance. For tho ſuch an Aſ- 
lonation doth not liberate the Cedent, no more 
han the granting of the Bill does the Drawer; 
d the Aſſigney is liable to do timely Diligence, 
$5 the Poſſeſſor of the Bill is bound to negotiate 
he ſame; yet the Diſparity is manifeſt in this, 
hat an Aſſignation, whether ſimple or only in 
Security, implies always debitum ſubeſſe; and he 
rho takes an Aſſignation is ſuppos'd to know 
he Condition of the Cedent's Debtor. Where- 


we nothing to the Drawer; and the Poſſeſſor 
mplicitely takes them, truſting to his Sufficien- 
y, without knowing the Perſon drawn upon, 
or enquiring whether he hath any of the Draw- 
rs Ettects. *Tis true, that if the Perſon drawn 
pon, ſhall unjuſtly refuſe to accept, when he 
as of the Drawer's Effects, the Poſſeſſor of 
he Bill may purſue him for Payment: But 
hen it is as true, that he needs not put himſelf 
o that Trouble, except he pleaſe, and may 
nmcdiately, after proteſting for not Accep- 
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Bills are frequently drawn upon thoſe that 
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( 8 ) 
tahce; have recourſe upon the Drawer, without 
being oblig'd to look after the other. 
4 It Negotiating of a Bill of Exchange, con 
ſiſts either in Acts that are voluntary; ſuch a 
to indorſe, and draw in the Value; or inthe ne 
ceſſary Acts of preſenting it to the Perſon draw 
upon, in order to Acceptance and Payment, pte 
teſting in caſe of not Acceptance, or not Pa 
ment; and adviſing the Drawer, or laſt Indor 
ſer thereof. Of all which, I ſhall treate in the 
four following Chapters; ſhewing what is in 
cumbent upon the Poſſeſſor, in every Reſped. 


— 


F 
Inder ſing of Bills of Exchange. * 


8 2 H E Poſſeſſor of a Bill may, for his own 
Conveniency, transfer or aſſign it by a Kn 
Hort Writing, called an Zzdorſement, becauſe it E, 
is commonly put on the Back of the Bill. pri 
II. Indorſement of a Bill, (called alſo Re- N 
Og) is a fign'd Mandate to pay the Con- 
tents, for ſome Cauſe, to ſuch a one, or his (e 
Order; to whom the Subſcriber term'd, Th R 
Indorſer, becomes as liable as the Drawer (a). 
So that if a Bill ſhould be indorſed, and paſs} — 


through 


r 


2 


(a) Lex Mercatoria Part. 3. cap. 6. Obſer, 12, Scarlet 6 


R. 7. a 


1 

through a thouſand Hands, every Indorſer is 
n accumulate Security, and liable 7x ſolidum, 
o the Porteur of the Bill, called the Iudorſce. 
But if one of more Indorſers commit an Error 
in the indorſing, that muſt ly at his own Door 
only, and cannot be charged upon the 
reſt (a). I obſerve a Singularity in the Con- 
ſtitution of our Bank, that whoever tranſacts 
an accepted Bill with the Managers thereof, is 
rot bound to make it eftectual ; but they are 
only to truſt to the Sufficiency of the Drawer 
= Accepter, and prior Indorſers, if any be, 
which is a mighty Encouragement to Perſons 
to negotiate their Bills in the Bank. 

II. No Man (if Marizs and Scarlet were in 
the right ) could effectually indorſe a Bill that 
is poſitively made payable to himſelf, and not 
to him, or his Order (b). But the Lords of 
Seſſion, methinks, would not ſcruple to ſuſtain 
ſuch a one's Indorſation. For beſides that 
whatever is provided in our Favour, by a 
known Principle of Law paſſeth to Heirs or 
Executors (c), or to Aſſigneys, tho not ex- 
preſt ; it the Right be tranſmittable of its own 
Nature (d). Even Bonds ſecluding Aſſigneys, 
may for onerous and neceſſary Cauſes be aſſigned 
(e); and if it be ſo as to Bonds and other 
F Rights, much rather ought this Frans of 

aw 


(a) Scarlet R. 19. (b) Idem cap. 16. R. 33, 6. Marius 
p. 34. (C) L. 9. . de probat. (d) une 24, 1669, Stewart 
contra Stewart, (e) February 28, 1683, James Strachan 
againſt Colonel Barclay. | 


<0 82 ) 
Law and Equiry to take Place in Bills of Ex- 
change, which are more eaſily tranſmitted, and 
with leſs Solemnity ; conſequently *tis all a 
Matter whether a Bill be payable to a Perſon 
himſelf, or to him, or his Order. Who if he 
think fit, may indorſe the ſame, and draw in 
the Value, either before or after it is accepted; 
and the Indorſements may be made upon either 
the accepted or unaccepted Bill, as he pleaſes 


(a). 

III. When the Poſſeſſor, having in his Hand 
a firſt and ſecond Bill, not being able to find 
one Buyer for the full Sum thereof, negotiates 
the ſame with two different Perſons, he muſt 
indorſe both the Bills, payable ſo much to the 
one, and the Remainder to the other, giving to 
each of the Buyers a Bill; and if there be Oc- 
caſion only to negotiate a part of the Sum, 
both the Bills muſt be indorſed payable ſo 
much to the Buyer, and ſo much to the In- 
dorſer's own Order. But a Poſſeſſor having no 
more than one ſole Bill in his Cuſtody, muſt 
negotiate the ſame by indorſing it, and a Copy 
thereof for the reſpective Sums, delivering the 
original Bill to him who hath the greateſt In- 
tereſt, or is to receive the greateſt Sum, and the 
Copy to the other. | 

IV. Let it ſuffice once for all to obſerve, That 
what hath been ſaid (b) concerning the onerous 
Cauſes of Bills, and their different Narra- 


tives 


(a) Du Puy cap. 13. N. 3 (b) Cap. 3. Sect. 14 


Ci 
tives of Value; and the Import of à ſimple 

Order to pay; is likewiſe applicable to Indor- 
ſations. So that Indorſements not bearing for 
Value, but only a ſimple Order to pay, will 
import Value received, unleſs the contrary be 
proved by the Poſleflor's Oath or by Writ (a). 
But an Indorſation of a Bill of Exchange for no 
Value truly received, was found to be only as 
an Aſſignation or Aſſignment without a Cauſe 
onerous (b). Whereas Indorſations for Value 
received, are not properly Aſſignations; but 
the Indorſer is quaſi emptor pecuniæ. 

V. Bills of e -j being conſidered, 
fitione brevis manus, as ſo much Money that is 
not ſubject to Compenſation (e), or other Ex- 
ceptions like common Debts; and the Perſons 
to wliom they are indorſed, as if they had been 
originally and directly drawn and accepted 
payable to them : Therefore Bills of Exchange 
indorſed for Value received, are tranſmitted 
without Intimation, by a ſimple Order upon 
the Bills to pay the Contents toſuch Perſons (4); 
Intimation not being neceſſary to Merchants 
Orders, Qui utuntur communi jure gentium. So 
that the firſt Order from a Merchant to pay, 
is preferable to poſterior Arreſters, and Aſſig- 
neys uſing the firſt Diligence; tho' the Order 
be neither intimated, nor accepted by the De- 
G 2 btor 


* 
1 — 


(a) February 11, 1715, Mrs. Auchinleck contra Miller. 
b) Fly 24, 1691, Hume contra Hamilton. (c) i. e. 
Stoppage of Payment. (d) Stair Inftit, Lib. 1. Tit. 11. 5 7+ 


| 84 ) h 

btor (a). But Advice from the Owner of a 
Bill, ordering his Correſpondent to apply the 
Money to the Behoct of the Adviſer's Credi- 
tor, doth not, without Intimation to that Cre- 
ditor, veſt any Right in him thereto (b), or 
hinder "the Adviſer to alter or countermand 
ſuch Application, at any Time before Pay- 
ment. An accepted In-land Bill being indorſed 
to the Drawer Value not received, who indorſed 
it again payable to another; the laſt Indorſe- 
ment was preferred to a poſterior Arreſtment, 
for the Drawer the laſt Indorſer's Debt, laid 
on by the firſt Indorſer and others, before In- 
mation or Notice of the Poſſeſſor's Right to 
the Accepter (c). Nay, ſo effectually are Bills 
of Exchange tranſmitted without Intimation, 
that Payment made to the Creditor in a Bill, 
upon the Faith of his Obligement to retire and 
give it up, after he had indorſed it to another, 
was not ſuſtained to afloilzie or free the Debtor, 
altho' he knew not of the Bill being indorſed : For 
that he refuſed to depone de calumnia (d), that 
he had Reaſon to alledge the preſent Poſſeſſor 
knew at the Time of the Indorſation, that the 
Bill was paid to the Indorſer (e). 

VI. Tho' Aſſignations to Bonds require the 
ſame Formalities that the Bonds affigned ; 
yet Indorſations of Bills of Exchange are more 

2 240 < -priviledg'd 


ET — 


(a) Ibid. Lib. 3. tit. 1. 12. (b) Far. 16, 1706, Lord 
Roſs contra Gray of Newtown. (c) Fuly 12. 1698, John 
Exving againſt Jo. Geils and Ro. Innes. (a) i.e, to fwear his 
Plea (e) Feb. 5, 1702, Vanmuir and Allan againſt Mood. 


3: $4 ee 
priviledg'd than the Bills themſelves. Date and 
lace are ordinary Solemnities in Bills of Ex- 
change (a): Bur Indorſations, and Receipts 
upon Bills commonly bear no Date, and yet 
are ſuſtained. Again, Bills blank in the Pof- 
ſeflor's Name, are null (); but blank Indor- 
ſarions of Bills, or the Notes of any trading 
Company, are ſuſtained (c). Yet the indorſing 
of Bills in Blanco, is not allowed in Ausburgh; 
and, tho' very ordinary elſewhere, is à Piece 
of imprudent Conduct. Nay, the filling up 
ſuch blanks by the Receiver, is no better, as 
Molloy (d) thinks, than harmleſs Forgery. 
VII. 'Tis an odd Conſtitution in Bolxano, 
(a Town of Tyrol in the Circle of Auſtria) that 


* — 4 


) 

- & doth not allow there Indorſements upon Bills 
of Exchange. | 

35 

11 — — 
: HA. V. 

r 

t Accepting of Bills of Exchange. 

Jy 


cd 


AA of a Bill of Exchange is an 
Obligement to pay it; and the Perſon 
thus oblig'd, is call'd, The Accepter. Acce- 
ptance is either verbal, or written (e) But 


G 3 the 


N Vid. ſupra cap. 3. Sett. 8. § 3. (b) Vid. ibid. F 5. (c) 
Act 25. Sell. 6. Par. K. W. (d) Lib. 2. cap. 10. N. 27. 
(e) Scagcia 5 2. Gloſs Jo N. 3337 334. 


c 
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[5 
d 
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the firſt is not ſo ſafe or convenient as the other; 
being only probable by Oath of Party, and not 
affording ſummary Diligence. 

I. Verbal Acceptances were not allowed in 
France ſince the Edict 1673; nor are they us'd 
either in England, or Holland, or with us. 
When he on whom a Bill is drawn, being in- 
truſted with it to conſider upon the Acceptance, 
keeps up the Bill after the ſame is re- demanded 
by the Poſſeſſor, he will find himſelf liable as 
it he had accepted (a). A Promiſe to accept, 
as, Leave your Bill with me, and I'll accept it; 
or, Call jor it to Morrow, and it ſhall be acce- 
pted; is equivalent to a verbal Acceptance (%. 
Scarlet (c) is of Opinion, That a Factor ha- 
ving Orders to buy Goods, and to draw the 
Charges, or Part thereof, on a third Perſon ; 
and having written to know it that Perſon will 
accept his Bills tor the Conſtituent's Account, 
and got Anſwer that he will accept; ſuch a 
One 1s not obliged to accept when the Bills 
come, nif: rebus fic ſtautibus, or that he hath 
Effects in his Hands: Provided the Drawer 
in Commiſſion hath not, upon the Faith of the 
Advice he got from the other, already bought 
and ſhip'd the Goods, Only, he will find 
himſelf liable for Re-exchange, and Charges, 
and Reparation of the Drawer's Credit. But 
that if the Goods be already bought and ſhip'd, 
he upon whom the Factor hath Orders to wo 

an 


- (a) De Pay, Chap. 10. N. 8, 9. (b) Molloy, Lib, 2: 
Cap, 10. N. 20. (c) Scarlet, Cap. 26. R. 23, 22. 
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| 999 
and who promis d Acceptance, may be com- 
pelled to perform; becauſe Res non eft integra. 
Thus he. But whether the Sentiment wou'd 
weigh with the Lords, I ſhall not ſay: This 
I know, that a Perſon having advis'd his Fa- 
Gor of Draughts he had made upon him for 
Zoo lib. Kerl. which he deſir' d him to honour, 
and place to his Accompt; the Party in whoſe 
: | Favour the Letter of Advice was written, ſub- 
„joined thereto, That he was to draw for 100 
; 4ib. Sterl. as he could, deſiring to remit the 
other 200 lib. when in Caſh, br none would 
). take Bills at double Uſance; or to adviſe him 
- | when he might draw at ſhort Sight : To which 
e | the Perſon addreſſed having return'd Anſwer, 
That the 100 lib. at 20 Days Sight, ſhou'd 
meet with due Honour, when it came to Hand; 
t, | but the other Two Hundred Pound he cou'd 
2 | not anſwer for preſent, being out of Caſh, 
ls | but wou'd take Care to remit as ſoon as poſ- 
h {| fible, or at leaſt to adviſe when to draw. He 
er | was found only liable for 100 lib. Sterl. and 
1e | the Annualrent thereof from the Term it fell 
hr due; and not for the 200 lib. unleſs the Pur- 
1d ſuer could prove Scripto or Juramento, that at, 
es, || or after his writing the Letter to the Purſuer, 
ut he had Money or Effects of the Drawer (a). 
d, II. Acceptance by writing, is an underwri- 
w, ting or ſubſcribing the Bill thus, Accepted - 


1 


1 


(a) 9 January 1702. Benthal and Watſon againſt Hen- 


0. 


188) 
B. when *tis payable at a certain Day, or 
ſometime after Date; but if payable after 
Sight, the Formula is, Seen and accepted A. B. 
A Servant who acccpts for his Maſter, ſub- 
ſcribes thus, Accepted for my Maſter's Accompt, 
AB fad ; 

III. In Fraucfort upon the Meine, and in Bologne, 
no Acceptation of Bills is valid, unleſs accepted 
by him who is to pay the Money, and not by 
an Agent, Friend, or Book-keeper, wanting a 
ſufficient Procuration : And all Dealers in Ex- 
change are oblig'd to give Notice, to the O- 
verſecr of the Merchant-Court, of all Perſons 
ſo appointed to ſatisfy their Bills, to be enter'd 
in a 3 kept for that Purpoſe. Merchants 

in England having Caſh-keepers, of whom they 
expect an Account of their Monies, muſt be- 
ware to write any Thing of Debit and Credit 
in the Caſh- book themſelves : For, if the Ma- 
Ker ſhould but, upon an extraordinary Occaſion 
of the Caſh-keeper's Abſence, enter two or 
three Parcels ot Money, and give him the 
Money at his Home coming; the Servant is 
thereby not accountable for what is ſtated in 
the Books. Therefore the Maſter, in ſuch a 
, Caſe of Money delivered to him in the Caſh- 
keeper's Abſcnce, ſhould keep it till he come 
home, and ſee him enter it in the Book, when 
deliver'd to him, | | 
IV. When 


ͤͤü—• »ͤQUẽù 
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(a) Scarlet, Chap. 10. R. 13, 35. 


"CH 5... 
| 
| 


f IV. When a Bill is accepted ſuper Proteſt, 
r | the Form is, Accepts S. P. to which the Party 
| ſubſcribes his Name; and if one having 
Ettects of the Drawer of a Bill made upon ano- 
, || ther's Account, accept ſupra Proteſt in Honour | 
of the Drawer to pur it to Accompt; the Ac- 
,, | ceptance is writ thus, Accepts S. P. C. The 
{ | Meaning whereof is, that he will not draw for 
his Reimburſement, but content himſelf to | 
2 | place the Payment to the Drawer's Accompt I 
- | (a). | 
. V. Partners accept Bills in the ſame Man- 
s | ner as they draw, by adding their Sirnames to | 
d the Word Accepted, where both ſign the Acce- | 
ts | prance. And if one of more Partners accept | 
y | the Bill in Abſence of the reſt, he ſubſcribes 
his own Name, with theſe Words, For ſelf and 1 
it | Company; which obligeth them who don't ſign: 6 
2- | Tho), if they ſhould diſown the Co-partnery, 
mn | the Creditor in the Bill muſt fix it upon them 
or | by Proct. i | 
he VI. The Acceprance of Bills payable on 2 
is ſet Day, or ſome 'Time after Date, need not 
in be dated : But Bills upon Days Sight, muſt 
a] bear expreſly accepted ſuch a Day, © becauſe 
h-| their Term runs only from the next Day after 
ne] Acceptance; whereas in the others it commen- 
en] ceth from the Date (b). By the Cuſtom of 
| Florence, the Accepter of a Bill writes on y 


en! Ac-> 


(a) Du Puy, Chap. 9. N. 13. Ricard. P. 113. (h) ; 
Iden N 112. , | | 4 
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"Accepted; and if it be upon Days Sight, the 
Date is added, without ſubſcribing (a). Nei- 
ther is it very long ſince this was their Way of 
accepting Bills at London, tho now given over, 
for preventing Forgery. This bad Way of 
accepting Bills obtains alſo at Hamburgh,where 
Merchants generally allow their Names to be 
fign'd by their Book-keepers, or any other Per- 
ſon in their Compting-houſes. 

VII. Any Perſon to whom a Bill is intruſt- 
ed, muſt immediately upon receiving it, demand 
Acceptance of him on whom it is directed; 
and in caſe of Retuſal, proteſt for not Acce- 
. ptance (6b) : Unleſs it be only payable at ſome 
great Fair; in which Caſe, the requiring of 
Acceptance is to be put off till the Beginning 
of that Fair (c). For there are no Days of 
{Grace ot Reſpite allowed before one can pro- 
teſt for not Acceptance, as there are after a 
Bill is due, before it is ſuffer'd to be proteſted 
for not Payment (d). However, tis the Cu- 
{tom in «ſome Places, where the Parties are 
I:nown to one another, and under a good Un- 
derſtanding, to leave the Bill with him on 
whom it is drawn, at his deſire, that he may 
compare it with his Letter of Advice, and con- 
1ider whether he will honour the Bill or not; 


but then it muſt be either accepted or prote- 
| | , ſed 


— 


(a) Du Puy, Chap. 14. N. 11. (b) Molly, Lid. N. 
15. (c) Scarlet, Ibid, R. 1. (d) Marius, P. 15. 


f 
1 
4 
0 
5 
| 
{ 
{ 
| 
| 
| 
| 


( 91 ) ; 
ſted before the Poſt's Return (a). If he that 
is intruſted with a Bill payable ſo long after 
Sight, detain it by him ſome Days, without 
declaring his Reſolution to accept, and after- 
ward incline to accept; his Acceptance muſt 
be from the Day the Bill was firſt preſen- 
ted (). And if a Bill be left in the Hands of 
the Perſon drawn upon, without being acce- 
ptd till News come of the Drawer's Inſol- 
vency ; the Loſs will not reſt upon him, but 
upon the Porteur, whoſe Duty it was to have 
looked after his Bill, and got it either accepted, 
or proteſted in due Time (c): Unleſs the break- 
ing was after the Poſſeſſor had redemanded 
his Bill (4). 
VIII. It is a received Opinion, that the Poſ- 
ſeſſor of a Bill at Sight, or ſo many Days 
Sight, omitting to preſent the ſame, in order 
to Acceptance, within a convenient Time, to 
be determined Arbitrio Fudicis, is accountable 
for what may happen; and hath no Relief 
from the Drawer, in caſe the Money periſh in 
the Hands of the Perſon drawn upon. For this, 
there is not only the Authority of the French 
Edict 1673 (e) But alſo, theſe corroborative 
Reaſons may be given. 1. Exchange being 
a reciprocal Contract bone fidei, that the 
Drawer of the Bill may recover his Money, 


and 


(a) Ricard, P. 114. Marius, ibid. Lex mercat. P. z. 
Cap. 6. Oblerv. 1. (b) Scarlet, Ibid, R. 18. (c) Ibidem, . 
R. 17. (d) Du Pi, Chap. 10. N. 8. Scaccia, S 2. Gloſs. 
5. N. 335. (e) Tit. 5. Artic. 16. 


- 
— 


and the Poſſeſſor be ſerv'd with it, to indulge 


| a) L. 44. F. mandati, (b) L. 39. ¶ de ſolutionibus, 
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a Liberty to the Poſſeſſor, to delay preſenting 
of it, ſo long as he thinks fit; were contra bo- 
num & 2quum, to keep the Drawer always in- 


gaged, ſubject to all Chances; and mean While 


allow the other the whole Profit that may be 
had, by haſtning or differing to offer the Bill, 
without any Hazard of Loſs. 24ly, If the Poſ- 
ſeſſor ſhould, upon any private Views, ne- 
glect to preſent the Bill, when he might eaſily 
do it; he could not eſcape the Conſtruction of 
a fraudulent Deſign: For, Dolus eſt, ſi quis no- 
lit perſequi, quod perſequi poteſt; aut fi quis non 
exigerit, quod exigere poteſs (a). 3dly, The 
Drawer, thinking after a competent Time, 
that his Factor had anſwered the Bill, may not 
only be induc'd to ſuffer his Effects to be affe- 
Qed, and carried away by other Creditors : 
But alſo, to give him new Credit, not doubt- 
ing, but the former Effects are drawn out of 
his Hands, by the Bill: And the Factor mean 
While being broken, theſe Effects are loſt.” Or 
at leaſt, rhe Drawer dares not venture to ſend 


other Bills upon his Correſpondent, not know- 


ing, but the Poſſeſſor of the former, has got 
Payment: Nor to give him further Truſt, by 
ſending new Effects; becauſe, non conſtat how 


faithful he has been in the laſt. 4%, There's 


a ſomewhat reſembling Inſtance in the civil 
Law (6), where Money that one was to pay, 
| | being 


((n 


5 depoſited in a ſeal'd Bag with a Banker, 
by 


rder of the Creditor, until it ſhould be 
tried, if all the Coin were good and ſufficient, 
is upon the Creditor's Ribjne if it was long 
of him, that the Money was not preſently tri- 


ed and paid: Therefore, as the Drawer is 
oblig'd ro ſee to the Payment of the Bill, when 


demanded; the Porteur ought to demand Pay- 
ment in due Time, for fixing the Term. 
IX. But ſome of thoſe who are for the Ne- 
ceiſity of preſenting Bills after Sight, within a 
convenient Time; as to ſuch as are payable at- 


ter Date, they'll have it to be ſufficient, to pre- 
ſent them to the Party drawn upom as they 
fall due; and in caſe of not Payment, then to- 
proteſt, and recur upon the Drawer.. And if 
we may believe du Puy (a), no Perſon in 


** 


France before the Year 1664, was oblig'd with- 
in any certain limited Time to preſent his Bill. 


But this Diſtinction is imaginary; for it would 
ſeom, that in Bills on Day's Sight, the Drawer 


truſts the Poſſeflor more as to the Time of pre- 


ſenting, than the Drawer of a Bill after Date, 
does the Receiver thereof ; ſeeing the Poſſeſſor of 
Bills on Day's Sight, is put under no preciſe Re- 


ſtriction, ſave that of the Days after preſenting: 


Whereas, the other is concluded, within a de- 
termin'd Time, to negotiate the Bill in all its 
Steps. And in both Caſes the Porteur, as 
Maudatarius in re Mercatoria, is tied to exact 


Diligence 


* %. - 


(a) Chap. 6. N. 27. 


* 


Diligence, and as Empror of the Bill, if Eviction 
happen through his own Fault, has no Re- 


courſe of Warrandice: Conſequently, all Bills, 
whether after Sight, or after Date, ought to 
be preſented as ſoon as can be with Conveni- 


ence, to the Parties on whom they are drawn; 


that theſe may provide for Payment againſt the 


Time limited. And the Drawer might ſuffer 
Prejudice even by keeping up of a Bill, after 


Date, till the Time of Payment; which per- 


haps is ſome Moneths after Date. For if it fall 


to be proteſted for not Acceptance, and not 


Payment at once, he may be at a Loſs for Want 


of Time to ſatisfy the Bill, that comes back 


upon him by ſuch a Surpriſe: Whereas, had it 
been duly preſented, and proteſted for not Ac- 


ceptance; he might have otherwiſe ordered 


the Payment, without truſting to his Correſ- 


por dent. Let a Bill for Value received of the 


Drawer, payable at a certain Time after Date, 


and bearing an Order for placing the ſame to a 
third Perſon's Accompt; not being preſented 
for Acceptance, nor Payment thereof requir'd, 
till five Months after the falling due; and then 


being proteſted againſt the Drawer, and all 


others concerned, at the dwelling Place of the 


Perſon drawn upon; (himſelf being fail'd and 


gone off,) and the Proteſt regiſtred, the ſame 


. _ was found duly done (a): The Drawer not 


being able to prove, that he had loſt any Ef- 
| fects 


2 1699, Robert Tule againſt James Richardſone 


| ( 95 ) 
fects by the breaking of the Perſon drawn up- 
on. And here the Order to debit a third Per- 


ſon for the Bill, was an Argument, that he on 
whom it was drawn, had none of the Draws- 
er's Effects. | 85 
X. For determining the Time allotted for 
preſenting of Bills, we may conſider two Ca- 
ſes. 1. If no lawful Impediment interveen, fo 
much Time only ſhould be allowed for pre- 
ſenting, as the Poſſeſſor may conveniently go or 
ſend to him, on whom the Bill is drawn. 2dly, 
It the Poſſeſſor be neceſſarly detain'd and with- 
held by any Accident, or Caſus fortuitus, from 
going or ſending to get his Bill accepted; he 
ought to be excus'd, and not to be put to ac- 
count for what may happen to the Perſon drawn 
upon, during the juſt and legal I'mpediment. 
So it was found, that the keeping up of a Bill 
four Months, was. not ſufficient to liberate the 
Drawer; tho' his Correſpondent broke medio 
tempore: Becauſe the Delay was occaſioned 
without any Fault of the Party to whom the 
Bill was payable, by his accidenrayl Abſence 
from Home (a). So that the Determ ination of 
the Time, to be allowed for preſentit ig of Bills, 
in order to Acceptance, lies much n Arbitrio 
Judicis, who may ſtretch or narrow it, as he 
ſhall ſee Cauſe, from the Circumſtanc es of Par- 
ies, and Diſtance of Place. Therek re, a Bill 
drawn in Edinburgh, for Value there: received, 
on 


* 2 
1 - — — — _ mA” E S - wo C54 2 — a 
— — 1 "ER - 
- ä — — — Pn Jl — IT 2 _. a > — S — 
* — — — — — 2 (EIS — 2 1 - — 
— * 
— g A 


r IB E 
* 
*, wer 
K LN” — 
X — — 
— 1 


Q 4 FT 


— 
n 
* 


(a) Jay 1. 1676, Doctor Wallace contra. Simpſon. 8 


1 


ken: 
both Parties to prove when the Bill was ſent 
from Scotland, and when it came to the Indor- 


ſer's Hand, and if he return'd an Anſwer, and 


proteſts for not Payment (6). 


( 96 ) 

on a Factor in Paris, payable to a Reſidenter 
there, upon 14 Days Sight, being proteſted 
both for not Acceptance and for not Payment, 
and then indors'd to a. third Perſon, who 


charg'd the Drawer for Payment; and he hav- 

- ing ſuſpended upon this 

could be no Recourſe againſt him, for that the 
Indorſer had not proteſied for not Acceptance, 


eaſon, that there 


till a Matter of ſeven Weeks, after it came to 


his Hand, altho' he dwelt in the ſame City 
with him on whom the Bill was drawn; nor 
' acquainted the Drawer with the Diſhonour of 


his Bill, till the Perſon drawn upon, was bro- 
The Lords, before Anſwer, ordain'd 


when the Perſon drawn uvon did break; and 


the Drawer to prove he had Effects in his 


Hand (a). 
XI. Thus it is with Bills upon Day's Sight, 
and Days after Date: But ſuch as are upon 


Sight need not be got accepted, and the Poſſe- 


ſſor thereof does all he's bound to, when he 


XII. There's a coincident Queſtion, whe- 
ther a Perſon upon whom a Bill after Date is 
drawn, be oblig'd at the preſenting thereof to 


accept or not, or if he may be allowed to de- 
| liberate 


0 — 


& 
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liberate till the Bill fall due: Upon Pretence} 


that the Drawer's Effects are not yet in his 
Hands, but he expects them, and will be de- 
termined either to accept or refuſe, before the 


Term of Payment? My Anſwer is poſitive, 


that if he be not clear to accept, at the pre- 
ſenting of the Bill, it muſt be proteſted for not 
Acceptance: Becauſe the Creditor ought to 
be timeouſly certiorated, whom he is to rely 
upon for his Money. And if the Drawer find 
Diſadvantage by this Method of proceeding, 
he may thank himſelf for't, who drew on a Per- 
ſon that will not frankly accept his Bills. But 
then, *tis uſual for the Preſenter to keep the 
Bill, and ſend away the Proteſt, only with Ad- 
vice to the Drawer: And civil Merchants 
wait the Day of Payment, without ſending 
away either Bill or Proteſt (a). 

XIII. As it is the Nature of a Commiſſion, 
that it cannot be impoſed or forced upon any 
Body (): So the Party, upon whom any Bill 
is drawn, has it in his Option to accept or 
not, unleſs he have Proviſions in Hand, or be 
alſo the Drawer; or that the Bill is drawn by 
his Inſtitor for Money lent to the Conſtituent's 
Uſe (c). Further, Ir is free for him to accepr 
ſimply, or /uper proteſt, or with any Quality or 
Condition, as to accept to a longer Day, or 5 

a leſs 


(a) Ricard Page 115. (b) L. 8. § 1. . de procur. J. 
17. C. eod. J. 5. C. de oblig. & Act. Arg. I. 2. f 3. ﬀ. de. 
curatore bonis dando, (c) Arg. J. 5. § 1b, 12, 13. F. de 
Inſtit. AF. J. Voet. Comment. in Pand, lib, 22. tt, 2. N. 6. 


P06. +. 3 
2.leſs Sum; or if Proviſions come betwixt and 
the Day, or if Effects or Bills in Hand fhall 
raiſe the Sum (a). Sometimes again Accep- 
tance of Bills run in theſe Terms, Accepts fimply, 
or ſupra proteſt. For which there may be Occa- 
ſion in two Caſes, 1. When he, a Bill is drawn 
upon fot another's Account, is put in Hopes 
that Funds for Payment will be ſent by that 
Perſon before it fall due. 2dh, When the Ac- 
cepter hath Effects of his for whoſe Account 
the Bill is drawn; but no Order for Payment. 
So that ſuch an alternative Accptance imports, 
that if in the firſt Caſe, he receive the promiſed 
Funds, or an Order in the ſecond, he will pay 
the Bill ſimply without any Quality; other- 
wiſe he will have the Drawer bound, and will 

y for his Honour (). Nevertheleſs the 

oſſeſſor of a Bill is not bound to receive a con- 
ditional or qualified Acceptance (c) ; nor is it 
ſafe for him to do it, without expreſs Order 
from the Drawer, or laſt Indorſer for that 
Effect; and if he do otherwiſe, tis upon his 
own Risk and Peril (d): But he muſt get either 
ſimple · Acceptance, or proteſt for not Aceep- 
tance. However nothing hinders him to con- 


ſent to an Acceptance for part of the Sum, if 


he proteſt the Bill forthe Remainder : It being 


Profitable for the Drawer, that ſo much of the 


Sum 


D Pay cap. 8. N. 2 3. Ricard p. 113. (b) g | 


ae 9. N. 13. (c) Scarlet cap. 11. R. 9. (d) Ricard 135i 


A114, 115. Dn Puy cap. 8. N. 23. Scarlet. cap. 10. 
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Sum is taken off or ſatisfied by his Debror.(a); 
So taking Acceptance of a Bill, after a Protuſ © 

for not Acceprance in. the Terms of it, ſum g 

Days after the Term af Fayment in the Bill 

was found to be no wrong Step in the Negoti- hl 

ation ( By the French Edict 1673 (6), It is l 
declard, that the accepting of: Bills with a 
Conditiowor Quality, ball paſs for a Refuſal ; 
ſo as they mad e groteſted nevertheleſs fot 

ſuch an Acceptance and in fome other Places, 

they are fo nice on the contrary, that if a Party 
accept Bills drawn upon him, whatever Con- 
dition or Quality he adject to his Acceptance, 
the ſame is underſtood to oblige him ſimply, in 
the Terms of the Bill. But with us, if the 
Poſſeſſor ſuffer the Acceptance to be qualiſied, 
it imports his Conſent; ſo as he cannot proteſt i 
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for Want of Acceptance (4). And a Perſon 4 
| having accepted, whether ſimply, or with a | 
* | Quality, may ſafely ſcore and blot out his ae | 
- | ceptance, before the accepted Bill be out ß. 
ö his Hand; but not after it is once re- deliver d $ 
L to the P oſſeſſor (e). | | 
| XIV. A Bill is ſaid to be accepted ſupra | 
L proteſt, when in Preſence of a Notary and Wit- | 
f. | nefles; either upon the deſigned Accepter's Re- | 
3 | fuſal,-or his being out of Town, without | 
Orders left for Acceptance by Commiſſion or 
2 EE oo. 8 Pro- i 
1 (a) Ricard p. 115. Molloy ibid. N. 20. Marius p. 17. | | 
(b) November 14, 1705, Brown contra Hume of Colding- j 
„ani, (cy Tu. 5. Artic. 2. (d) Stair Init. lib. 1. 
*. 11. § 7. fe) Pu Puy cap. 10. N. 6, 7. 4 


a 
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Procuratoty, for preventing the Bills being re- 
turned with Diſhonour, another though alto- 
gether unconcerned; or the Poſſeſſor that he 
may pay himſelf, accepts for the Honour of the 
Drawer or Indorſers, or of the Perſon for 
whoſe Behoof the Bill is drawn ; or when the 
Perſon drawn upon refuſeth to atcept ſimply 
upon the Credit of the Drawer; or of him for 
whoſe Account it is drawn ; but accepts ſupra 
proteſt in Honour of the Indorſer, or Drawer 
(a). Upon which Acceptances ſupra proteſt, 
there muſt be notorial Inſtruments extended, 
narrating the Quality of the Acceptance, and 
for whoſe Honour it is, and the Cauſe thereof 
(b); and this Inſtrument the Accepter ſupra 
proteſt muſt ſend with the Advice of his Ac- 
ceptance, by the firſt Poſt, to the Perſon or 
Perſons for whoſe Honour he accepted (c). To 
the End, that he may take fit and rational Mea- 
{ures with the Drawer, and prior Indorſers, if 
any be, and the Drawer with him on whom the 
Bill was directed; for recovering their re- 
ſpective Effects out of theſe Perſons Hands. 
With which if they be ſuffered to break, through 
the Accepter ſupra proteſt his neglecting to 
ſend Advice, as ſaid is, tis highly reaſonable 
that he have no Acceſs to Reliet off the Per- 


{on 


(a) Idem. cap. 9. N. 1, 2, 3, 4. Ricard. p. 113. Scarlet 
cap. 1 2. R. 3, 4, 8, 9, 10, 11. Marquard. Iib. 2. cap. 12. N. 
44, 45. (b) Marius p. 30. Scarlet ib d. R. 11. Du Puy 
ibid. N. 5, 6, 7, (c) Marius ibid. Scarlet ibid. R. 4. cap. 
7. R. 15. Scaccia & 2. Gloſs. 5. N. 388. Du Puy ibid. N. 10. 
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ſon for whoſe Honour he accepted: Seeing ne- 
gotioru m geſtor ſnould act profitably, and is com- 
monly liable ob culpam leuiſſimam. The Reaſon 


oy an Acceptance ſupra proteſt muſt be made 
before a Notary, and reduced into an Inſtru- 


ment, with all the Circumſtances on't, is, be- 


cauſe otherwiſe, any Perſon who hath ſimply 
accepted and paid a Bill, might afterwards, 
upon Notice ot the falling of the Credit of the 
Drawer ; or of the Perſon tor whoſe Account 
the Bill was drawn; at his own Hand adje& 
to the Acceptance upon the retired Bill, theſe 
Words, For the Honour of the Drawer, or for the 
Honour of the Indorſer: And fo unjuſtly reap the 


benefit of an Acceptance or Payment ſupra pro- 


teſt. Which cannot be got done, when there 
is ſuch a Check as an Inſtrument. Before a 
Bill be accepted ſupra proteſt in Honour of 
the Drawer, the Poſſeſſor ought firſt to cauſe 
proteſt tor not Acceptance, againſt him it was 
drawn upon (a): Elſe the Damage the Drawer 
ſhall ſuſtain, through his'Bills not being accep- 
ted by that Perſon, will lodge upon the Poſſeſ- 
ſor. Neither can any Perſon warrantably ac- 
cept ſuper proteſt in Honour of the Drawer or 
Indorſers, till firſt the Bill be proteſted for not 
Acceptance (b). And no Man ought to accept 


ſuper proteſt in Honour of the Drawer, who 


hath not firſt underſtood the Reaſons, why the 
| — | -: -.- gelgred 
(a) Molloy ibid. N. 28. Marius p. 21. (b) Marquhardus 


de jure merc. & com. lib. 2. cap. 12. N. 44. art. 9. ſtat, 
Hamb. de camb. Scarlet cap. 12. R. 4. Marius p. 30. 
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deſigned Accepter ſuffered the Bill to be pro- 
teſted ; but this Caution is ſuperfluongy when 
the Acceptance is in Honour of an Indorſer (a), 
When he, on whom the Bill is drawn, accepts 
not in the Terms thereof, but ſupra proteſt ; he 
muſt indeed ſignify ſo much to the Perſon for 
whoſe Honour he accepted ; but then there is 
no Neceſſity upon the Poſſeſſor of a Bill to ad- 
viſe the Remitter thereof, altho this be requir'd 
from him, when the Acceptance ſuper proteſt 
is by another than the deſign'd Accepter (6b). 
XV. No Bill can be accepted either ſimp- 
ly; or ſuper Proteſt in honour of the Drawer, 
after he is notourly inſolyent ; nor ſuper proteſt 
in honour of any Indorſer that is ſo : Which 
were too open a Door for ſhewing partial Fa- 
your to the Poſſeſſor, and thoſe oblig'd to him, 
in prejudice and in Fr of Creditars (c). 
But the Poſſeſſor of a Bill cannot refuſe an 
Acceptance ſupra Proteſt, unleſseither he have 
Orders from the Perſon in whoſe Honour Ac+ 
ceptance is offered, not to receive it (d); or 
that Perſon be turned a notour Bankrupt ; or 
that the Acceptance ſupra Proteſt is offered by 
a third Party, whoſe Sufficiency is doubted (e). 
For, otherwiſe a ſimple Acceptance, and an 
Acceptance ſupra Proteſt, are much the ſame 
| to 
(a) Scarlet ibid. R. 20. (b) Scarlet cap. 7. R. 16. (c) L. 


6. § 7. f. que in fraud. creditor. Scaccia 8 2. Gloſs, 5. N. 
391. Du Puy ibid. N. 22. (d) Caccia 8 2. Gloſs. 3. N. 
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to the Poſſeſſor, who can have no Prejudice 


by the one, more than the other, ſince thex 
both alike oblige the Accepter to pay, with- _ -: 
out Prejudice to the Poſſeſſor's recourſe againſt IF} 
the Drawer and Indorſers, it Payment be not i 
punctually made at the Day by the .* ; 
who alſo pays the Notary 's Expence (a). 0 

XVI. + pres. accept for Honour Bills 1! 
drawn by and upon another, ſo as to oblige - | 
the Drawer or Indorſer, for whoſe Honour the 
Acceptance is made, even without their Know- | 
ledge or Order (: But no body can ac- 
cept Bills drawn upon another, ſo as to bind 
and oblige the Perſon drawn upon by the Ac- 
ceptance, without a Commiſſion or Factory 
for that Effect; unleſs it be a Wife or Servant 
that has been in uſe, in the Husband or Ma- 
ſter's abſence, to accept Bills for him, by his 
Approbation; or one accepting Bills for his 
Partner (c). In a 5 of ſeverals 
contending who ſhall be admitted to accept a l 
Bill ra Proteſt; he who hath Orders for l 
that Effect from the Drawer; or, if the Bill j 
be drawn for another's Account, from that os 
ther, will be preferred. 24ly, He on whom | 
the Bill is drawn, offering to accept ſimply, or 
ſupra Proteſt, or to accept to put to Account, 3dly, 
105 the Perſon drawn upon and the Poſſeſſor, 4 
would both accept for the Honour of the 1 
Drawer, the laſt ſhould be preferred, and _ | 
AX 9 
(a) Scarlet R. 5, 6. (b) Idem cap. 12. R. 22. Ricard. 
t. II;. (c) Molloy ibid. N. 21. Marius p. 25. ' 


1 
ll 
1 


(104) 
him, the firſt: And failing theſe any other 
Perſon. 4thly, He who is content to accept 
in Honour of the Drawer, muſt be preferred to 
ſuch as will only accept in Honour of In- 
dorſers. And Laſtly, He whois ready to accept 
in HorSur of a prior Indorſer, ſhould be no- 
ticed before him that chuſes to accept for the 
Accompt of a Poſterior (a). The Reaſon of 
this Ranking and degrees of Preference, is, 
becauſe that Acceptance ſhould be imbraced 
that tends moſt to extinguiſn the Obligement ; 
Now he who accepts a Bill in Honour of the 


Drawer, hath no recourſe againſt Indorſers ; 


and if in Honour of an Indorſer, hath no Pre- 
tence to relief off any Indoſers poſterior to 
him for whoſe Honour Acceptance is made; 
but that Perſon and all prior Indorſers only, 
together with the Drawer are liable to keep him 
indemnis (b). A Bill may be accepted ſupra 
Proteſt in Honour of the ; Brad reſerving the 
Obligement of the Indorſer's; in which Caſe 
the Proteſt muſt be ſent to both Drawer and 
Indorſers: But that upon the Matter, is a 
a diſtruſting the Drawer, and tends not to his 
Honour (c). | | 

XVII. A Bill accepted ſupra Proteſt by:ſome 
third Perſon, after it was ſuffered to be prote- 
ited for not Acceptance; may yet be accepted 


— 
- 


N 4 


(a) Scaccia § 2. Gloſs. 5. N. 389. Du Puy ibid. N. 

4 5. Se, (b). Scarlet ibid. R. 22, 24, 25. (c) lbidem, 
12. | 

: 
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by him on whom it was drawn, if he think fit; 
upon Payment to the Aceepter ſupra Proteſt of 
Proviſion and Charges, for his hindering the Bill 
to be return'd proteſted againſt the Drawer 
and Indorſers: But Prejudice always to the Ac- 
cepter ſupra. Proteſt, his Obligement in Favour 
of the Poſſeſſor of the Bill (a). Nay, a Bill 
proteſted for not Acceptance, againſt him to 
whom it was directed; may by diverſe Perſons 
ſucceſſive be accepted ſupra Proteſt, for the Ho- 
nour of ditterent Parties. As it there was three 
Indorſers, and one Man accepts the Bill ſupra l 
Proteſt, in Honour of the laſt ; it may be after- | 
ward accepted by another Perſon for the Ho- ö 
| nour of the Drawer, or of the firſt or .ſecond ö 
6 Indorſer; without looſing the firſt Acceptance, i 
; with this Difference only, that the firſt Accepter 
i will for the Reaſon abovementioned, get Pro- 
; viſion and Charges oft the ſecond (b). But a h 
Bill being accepted for the Honour of the | 
Drawer or of an Indorſer, another will not af- 
terwards be allowed to accept for the Honour j 
L of a poſterior Indorſer. Becauſe when ſeve» © | 
; rals are contending which of them ſhall be al- 
lowed ro honour a proteſted Bill, he who | 
p would accept tor the Honour «ot the Drawer, 
- will be preferred to all pretending to accept in | 

4 Honour of Indorſers; and he who is pleaſed to 
y accept in Honour of a former Indorſer, to a4 
Perſcn offering his Acceptance tor a poſterior. | 


7 XVIII. If 


22 —— 
2— 


(a) Scarlet R. 16. (b) Ibid. R. 17. 
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XVIII. If the Poſſeſſor of a Bill hath taken 
the Acceptance of a third Perſon ſupra Proteſt, 
in Honour of the Drawer; the Remitter has no 
farther Claim againſt the Drawer: But if in 
Honour of an Indorſer, the Bill quoad the Draw- 
er being as ſimply proteſted ; he is liable in Sa- 
tisfaction either to the Indorſer in whoſe Ho- 
nour it was accepted, or to the Remitter, as if 
it had not been accepted ſupra Proteſt (a). 

XIX. There was much Occaſion for Ac- 
ceptances ſupra Proteſt in the Reign of King 
Charles II. when none would venture to accept 
ſimply, Bills drawn by Perſons intercommuned. 
'To obyiate which Inconveniency, the then 
common Expedient, was firſt to make their Bills 
payable to ſome Friend or confident Perſon, 
who indors'd them to the true Poſſeſſor, that 
they might be accepted ſupra Proteſt for the 
Indorſer's Honour. 

XX. When a Bill is drawn upon two or 
more jointly and ſeverally, 7. e. upon them 
all, or either of them, or upon ſuch a one, and 
in his Abſence on another; it ſufficeth to ſtop 
proteſting, that the Bill is accepted by any one 

pdf them: But being directed to ſeverals con- 
junctly, who are not Partners, or in Society, it 
muſt be proteſted for want of due Acceptance, 
if any one refuſe, altho' the reſt accept (b); 
or, if they altogether accept not for the full 
| um, 


% Ibid, K 15 (b) Marius, P. 16. Molloy, Ibid, Ne 
18. a C 
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Tim, * tho? every. one may accept for his own 
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| (a) Scarlet, Chap. 10. R, 30. (b) 10 December 1 712» 


Proportion, ſo as to be liable only pro rata (a). 
One ot. two Partners, who commiſſion'd a 
Factor abroad to fend them Goods, and adviſed 


him by their Letter, that they would honour 


his Bills for..the Price, having accepted, in the 
ordinary Manner, the Factor's Bills drawn as 
per Advice, . and the other accepted them for 
his own Part : It was found, that the latter, 
who produced no Letters of Advice, ought to 
have ſimply accepted the Bill; and therefore 
was liable to the Poſſeſſor for the whole Sum 
(b). Nay, where one of two joint Merchants 
or Partners accepts a Bill of Exchange, the 
ſame doth bind the other, each of em being 


liable iz ſolidum (c: But if a Factor of any 


trading Company, or that is imployed by ſeve- 
ral Merchants draw Bills on the Company, or 


upon all his Conſtituents, and but one Member 
of the Company, or one of his Conſtituents, 


accept; this will not oblige the reſt, they not 
being joint Traders (d). | 

| XX1 No meaner Men than Bartolus, Bal- 
dus, and the common School of Doctors, are 
of Opinion, That after a Bill is preſented and 
accepted, the Drawer 18 g facta liberate, and 
ſafe from all Action and Rerburſę at the In- 
ſtance of the Creditor in che Bill: For that 
Delegare is vice ſua alium reum dare * 


% 


Naughtoun contra Ritchie, (e) Molloy, Ibid. & N. 28. 
(d) Mid. N. 19. | | 


C 108 ) | 
wel cui juſſerit (a). Abeſſe intelligituy pecunia 
fidejuſſori, etiamfi debitor ab eo delegatus fit cre- 
ditori, licet is ſolvendo non fuerit, quia bonum 
nomen facit creditor, qui admittit dehitorem dele- 
gatum (b). And the Effect of Delegation is to 
extinguith the former Obligation (c). But 
this is a plain aon ſequitur: For Acceptance of 
a Bill is neither Novation nor Delegation, con- 
ſequently doth not infer the Drawer's Libera- 
tion (d). For, Firſt, The accepting of a Bill 
is no new Contract, but only a Part and Con- 
ſequence of the original Agreement betwixt 
the Drawer and Remitter (e): And there is 
an imply d Obligement in the Bill upon the 
Drawer to make the Payment effectual (J), 
which is not done by the Acceptance (g). 
2. The Accepter of a Bill of Exchange is pro- 
perly oblig d to the Creditor ex conſtituto (%); 


foraſmuch as all the Eſſentials of conſtitutum in 


theſe cited Laws, concur in the Acceptance of 
a Bill: And ubi quis pro alio conſtituit, ſe ſolu- 
turum, adhuc is pro quo conſtituit, obligatus ma- 


net (i). 3. The accepting of a Bill does not 


libe- 


— ͤ— 


(a) L. 11. f de novat, (b) L. 26. § 2. ff. mandati. 
(c) L. 3. in fin. C. de nov. & del. (d) Voet. comm. in 
pand. lib. 22. tit. 2. N. 5. Scaccia © 2. ghiſſ. 5. N. 322. 
Rot. Gen. deciſ. 1. N. 6, 21, 38. Dec. 2. Du Puy Chap. 11. 
N. 3. (e) Ihidem N. 4. Scaccia Ibid. N. 323. (f) Arg. 
authent. ſi quando C. de conſtitut. pecun. (g) Du Puy Chap. 
6. N. 5. (h) Arg. J. 1. 6. F. de conſtit. pecunia J. 5 
82. J. 14 pr. & g Jo J. 19. Pr. F. eodem. (1) L. 28. 4 
18. § 3. F codem. LES ;þ 
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2 Miſtake : For the Obligement of the Acce- 


( 169 ) 

liberate the Drawer, albeit there had been Li- 
tiſconteſtation betwixt the Creditor and the 
Accepter (a). So that he the Drawer of an 
accepted Bill continues bound as to all Events 
till it be paid, even tho' the Accepter turn 
Bankrupt (C); unleſs it can be qualified and 
made appear, That the Recovery of the Mo- 
ney from the Accepter, is become deſperate, 
through the Poſleflor's neglecting due Dili- 
gence (c). 

XXII. I find a Shole of Lawyers maintain- 
ing, That the Accepter of a Bill cannot be 
compell'd to ſatisfy the Creditor, if the Draw- 
er chance to fail after Acceptance, and before 
Payment; but upon a miſtaken Suppoſition, 
that the Mandate to pay in a Bill of Exchange, 
is revoked by any mutatio ſtatus in the Drawer 
(d). As if when a Bill is made upon one that 
owes the Drawer nothing, and he accepts, 
this were to be underſtood with a tacite Con- 
dition, that the Accepter be kept indemnis by 
the Drawer, which cannot be expected after 
he is broken. I ſay, this Opinion is built on 


pter 


(a) Vanlewen cenſur. forenſ. part 1. cap. 15. N. 9. arg. 
J. 23. C. deſolution. Neoſtad. curiæ Holland. deciſ. 38. & 
ſupreme curiæ dec. 12. Rot. Gen. dec. 1. N. 6. dec. 4. N. 8. 
dec. 8. N. 17. Voet. Ibid. Reſponſ. juriſc. Holl. part 3. vol. 1. 
conſ. 163. (b) Lex mercatoria part 3. chap. 6. Olſerv. 7. 
H. Capryc. latr. lib. 1. dec. 20. (c) idem. Scaccia 8 2. 
gloſs. 5. N. 325. Du Puy chap. 11. N. 5. (d) Arg. J. 48. 
F. de acquirend. bered, I. 38. F. de ſelut. 


As 


. 
ter f à Bill lands id. Force in inn Evers 
„ (n) becauſe ſeme l approba vit (v); even 
though the Drawer was /apſus before Acce- 
ptance, and the Accepter knew not ſo much, 
whatever Auſaldi de Anſaldis may objxct. (c). 
My Reaſons are, 1, What hinders one to pay: 
for a Bankrupt? Aud he:who accepted, not 
Fo knowing the Drawer's Condition, . has himſelf 
only to blame for his Raſuneſs, fiance every 
Body ought to know the Circumſtances of 
him they contract with (d); and ſtire & feire 
debere aquiparantur in jure. Neither was the 
Creditor bound to Jaquire if he had Effects 
of the Drawers; foralmuch as Bills are fre- 
quently accepted, not only by thoſe that are 
noways Debtors to the Drawer, but even ſu= 
a Proteſt for his Honour, by Perſons on whom 
did not draw: Yea a Minor having, with- 
out Effects of the Drawer's, accepted his Bills 
that were made for the Drawer's Behoof, the 
very Poſt before Notice came of the Drawer's 
breaking, was compelled to pay to a Creditor of 
the Drawer's, who had arreſted in his Hands 
(e). 2. A Deed cannot be revoked to the 
Prejudice of another s Jus qucſitum thereby (J ; 
an 
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| (a) Scaccia Ibid. N. 327. Du Puy chap. 10. N. 3. Ri- 
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card p. . Molloy. ibid. N. 28. Anſaldi de Anſaldis diſs | 
beg. 3 4. Gibalin de un. rer. neg. lib. 5. 0. I, art. 6. N. youu 


16. Capryc. latr. lib; 2. des. 196. N. 24. (b). L. 9. fo 
de neg. gef. (c Diſcurſ. legal. 35. (d). L. 194 fl de Reg. 
J. ER Ia. the Caſe af Robert Cowan gontra Den- , 
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. 
and confeſioni ſue obviare non licet (a). FL If the... * 
Bill had not been accepted, the Poſſeſſor would 
+ | Have immediately proteſted, and had his R- 
courſe for Repayment off the Drawer, and 
probably recovered his Money, if the breaking 
| was after Acceptance, or at leaſt might have 

done more timely Diligence, tho' the Drawer 
was fail'd before: Which being hindred by 
ſuch a Man's accepting the Bill, factum cuique 
ſuum non adverſario-nocere debet (b). 4. Nay, 
| what's yet more, he who accepts a Bill, is in 
ſome Reſpe& more ſurely tied, than even the 
| Drawer himſelf; in ſo far as, there is ſummary 
| Diligence by Regiſtration and Horning compe- 
tent againſt the Accepter, while the Drawer 
can only be fone by Way of an ordinary 
Action. And the Poſſeſſors being in mora of 
demanding Acceptance or Payment, is a Ground 
: of Exoneration to the Drawer (c); whereas 
| the Accepter will never find his Account in 
any Delay or Omiſſion of that Nature (d); 
unleſs his Obligement be ſuffered to ly over 
till it fall under Preſcription. The Reaſon of 
the Difference is plainly this; The Drawer 
ſtands obligd to the Creditor in the Bill, for 
his Money, conditionally and ſubfidiarie, in 
caſe he recover it not by Vertue of the Draught; 
but the Accepter ſimply, without any Ingage- 
ment 


1 


— 


* 
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) L. 20. C. 1. fl de donat. (b) L. 155. f. de Reg. 
| arts (e) Du Puy chap. 11. N. 5. (d) Scarlet chap. 10. 
20. | | 1 ond 
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meint to him upon the Poſſeſſor (a), and has 


no Cauſe to complain of any indulgent Delays 
he meets with. As the breaking of the Draw- 
er of a Bill before the Term of Payment, will 
not exoner the Accepter at the Hands of the 
Poſſeſſor, albeit he the Accepter had none of 
the Drawer's Effects the Time of his Acce- 
ptance; ſo neither has he any Recourſe, it the 
Drawer fail againſt the Indorſers (6). But if 
one finding himſelf upon the Point of breaking, 
ſhall doloſe draw Bills upon a Perſon owing 
him nothing, payable to another who is privy 
to the fraudulent Deſign, and the Perſon drawn 
upon innocently accepts; no doubt the Acce- 
pter might remedy the Matter by a Reduction 


or get it revers'd ex capite doli (c). And in the 


Scnſe of Law that 1s ſuch a fraudulent Draught, 
when a Bill is poſted away by nimious Dili- 
gence in an extraordinary Way, in order to be 
got accepted; whereas, had it been ſent by 
the common Poſt, in the ordinary Manner of 
Diſpatches, the News of the Drawer's Inſolven- 
cy had prevented Acceptance (4). 

XXIII. From this Controverſy, another relative 
Queſtion may be ſtarted, viz. Whether the Ac- 
cepter of a Bill being Debtor for the Contents 
to the Drawer, and after his Acceptance the 
Sum being arreſted in his Hands by a Creditor 

l 


(a) Rot. Gen. Dec. 168. (b) Scarlet chap. 17. R. 22. 
(c) Marqubard lib. 2. cap. 1 2. N. 54. (d) D Puy chap. 
20. N. 4. 
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of the Drawer's, and the Bill reduced at his 


_ + Inſtance upon the Act of Parliament 1696, as 


being made within 60 Days of the Drawer's 
turning Bankrupt, and not for Value imme- 
diately received; I ſay, whether the Accepter 
of ſuch a Bill will be liable to the Poſſeſſor 
thereof? Ratio dubitandi, Tho' the Act hin- 
der a Bankrupt to do voluntary Deeds in Fa- 
vour of one Creditor, to another's Prejudice; 
What ſhould hinder the Creditor of a Bankrupt 
to take a farther perſonal Security for his Debt, 
by getting ſome Friend of the Bankrupt's to 
accept his Bill, or become Cautioner for him? 
And it wou'd ſcem abſurd, that, becauſe a 
Man is inſolvent when he grants a Bond, 
one that engages jointly with him, or as Cau- 
tioner or Surety for him, ſhould go free upon 
that Head. But yet the Lords found the Ac- 
cepter of a Bill in ſuch a Caſe to be only lia- 
ble in once and ſingle Payment (a). But, upon 
a Bill given in, reclaiming againſt this Interlo- 
cutor, it was remitted to the Lord Ordinary 
to hear Parties again upon the Point, 

XXIV. No Bull bearing, as per Advice, ought 
to be accepted till Advice come; unleſs the Ac- 
ceptance be ſupra Proteſt, in Honour of the 
Drawer (b) The Letter of Advice being con- 
ſidered in ſuch a 9 as a Part of the Bill, 

to 


(a) 2 Februavy 1700, Norman Durward againſt Wilſon 
and Struthers, (b) Merchants Magazine, chap. 11. N. 
44. Scatlet, chap. 16. R. 31. 


\ 
\ 


to inſtru& the onerous Cauſe thereof, and how) 


and in what Manner it ſhould be honoured ; 


_ * without which the Accepter and Payer could 


have no Ground of Action againſt the Drawer. 
But then the Accepter of ſuch a Bill cannot 
be heard to alledge againſt the Porteur, that 
he hath got no 7 ſo be the Porteur is 
not the Drawer's Truſtee ; nor againſt a third 
Perſon, to whom it is indors'd for Value, tho 


the Indorſer's Right was but in Truſt ; nor yet 


againſt an Arreſter for the Drawer's Debt, 
when the Pofleflor's Right was to the Drawer's 


'Behoof : As was found in a Caſe before- men- 


tiored (a). 


XXV. If he to whom a Bill is preſented, 
in order to Acceptance, be apprehenſive of his 


having already accepted one of the ſame Te- 


nor; the common Advice is, That he ſhould 
accept of the Bill preſented, under Proteſtati- 


on, That his Acceptance ſhall be void and 


null, if it be found that he hath formerly ac- 
cepted another of the ſame Import (b). But 


if this Proteſt be only contained in a ſeparate 


Inſtrument, and no Gy ſubjoin'd to his 
ill; I judge it would 
not ſecure him againſt a new Poſſeflor. 


Acceptance upon the 


XXVI. When he on whom a Bill is drawn, 
ſhall unjuſtly refuſe to accept, having Proviſions 
in his Hand ; the Creditor of the Bill will have 


Action 


(a) Robert Cowan againſt Robert Douglaſs. (b) Scarlet | 


chap; 10. R. 34 


- +4 * 
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( 115 ) 
Action againſt him for Payment (a), and the 
Drawer tor Damages. 
XX VII. An accepted Bill being loſt,the Par- 
. 4 Acceptance is only probable by his own 
ath, or by Writ. But a Perſon purſued for 
Payment of a loſt Bill, alledged to have been 
accepted by him, not being poſitive, and con- 
ſenting, if the Purſuer would condeſcend upon 
| the Preſenter of the Bill (b), to refer his Ac- 
+ ceptance thereof to that Perſon's Oath ; and 
he being condeſcended on, and having deponed 
affirmative - The Oath was found to prove the 
Acceptance; but the Creditor was ordain'd, 
upon Payment, to 3 the Accepte:, and 
all concern'd, with a ſufficient Cautioner, 
bound with him in the Warrandice of the Diſ- 
charge (c). 


—— 


1 Proteſting of Bills of Exchange. 
| PRoreſting, in general, is a profitable Re- 


medy, whereby we commonly preſerve our 
Right entire (d). And in Bills of Exchange tis 
an eſſential Piece of Diligence, that cannot by 
| | | of diſ- 


e . 
ſ N — — | 


3 Seaiv Inſt. lib. 1. tit. 11. 87. (b) i. e. declare 
' if © who preſented it. (c) 11 J 1700, Innes againſt Pa- 
Frick Comts, (d) L. 4. F. I. F. quib, modis pign. ſolv. 
"WH | 
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diſpenſed with, or fupplied by Witneſfes, or- 


Oath of Party, or by any other Act (a). Bills 
are either proteſted for not Acceptance, or for 
not Pay ment, or the like. The Deſign whereof 
is only to fignify to the Drawer, that the Poſ- 
ſeſſor of the Bill did his Duty in duly requiring 
Acceptance or Payment; but that the Perſon 
drawn upon was either unwilling, or not to be 
found, or inſolvent ; and thereby to make the 
Drawer liable. For there is always Action 
competent to the Creditor in the Bill againſt 
the Accepter, whether it be proteſted or not (v): 
'Tho' without that Formality he cannot have 
ſummary Diligence. | 
1E The Form of proteſting Bills, varies in 
ditterent Places. In France it muſt be done by 
two Notaries, or one Notary and two Wit- 
neſſes, or by a Macer or Serjeant with two 
Witneſſes (c). At Venice Bills are proteſted 
only by the Servants of the College of Com- 
merce, and then enter'd in a particular Regi- 
ſer, patent to all Merchants. In Fairs or 
Markets a Notary or ſome other authorized 
Perſon dces the buſineſs of proteſting, and 
Tegiſtrating theſe Proteſts (d). In Englund the 
Perſon to whom a Bill is payable, his Servant, 
Agent, or Aſſigns, cauſeth it to be proteſted by 
2 Notary publick; and in Default of fuch 
| | Notary 


(a) Edit. de Commerce 1673, Tit. 5. Art. 10. Stair 
Inſtit. Lib. 1. Tit. 11. § 7. (b) Molloy Lib. 2. Cap. 10. N. 
17. (c) Edit, de Commerce 1673, Tit 5. Art. 8. (d) Ri- 
card 7. 116. N 


J 
F 
4 
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1 ; 
Notary, by any other ſubſtantial Perſon of 
the Place, in the Preſence of two or more Wit- 
neſſes (a) betwixt Sun and Sun, or Sun riſing 
and ſetting, when Shops are generally open, or 
the Courts of Juſtice ſitting (b). But with us, 
all Proteſts are only made, by taking Inſtruments 
in the Hands of a common Notary againſt the 
Party, either Perſonally, or at his Dwelling- 
Houſe or Lodging where he lives (c), or where 
he died (d); unleſs a Bill is to be proteſted for 
not Payment, in which Caſe it ſufficeth to pro- 
teſt at the Place of Payment mentioned in the 
Bill, tho the Accepter reſide not there (e). 

III. In all Inſtruments of Proteſt, the Bill 
proteſted mult be prefixed (); with all the In- 
dorſements, it there be any, copied and tran- 
ſcribed verbatim (g): And an Account of the 
Reaſons given by the Party, why he does not 
honour the Bill (%). 

I V. The common Reaſons for not Accep- 
tance, are, becauſe he hath no Advice thereof, 
or no Effects of the Drawer's, or no Order from 
the third Perſon for whoſe Account the Bill is 
drawn, or the like. But Acceptance cannot be 
refuſed, upon Pretence that the Preſenter of the 
Bill hath no Right thereto; for as much 2 | 

. that 


(a) 9, & 10, W. z. Cap. 11. (b) Marius p. 27. Lex 
mercatoria part 3. Cap. 6. Obſerv. 3. (c) Scarlet Cap. 11. 
R. 15. (d) July 8, 1664, Kennedy contra Hutcheſon. 
(e) Idem Cap. 24. R. 17. Marius p. 26. (f) Ad 20. 


Parl. 3. Ch. 2. (g) Edit de Commerce 1673, Tit. 5. 
Art. 9. (h) Ibidem, | 


that may be made up at any Time before Pay- 
ment is required (a). And the naked having 
of the Bill without any further Title is ſat- 


ficient in Order to proteſt for not Accep- 


tance (6). 


V. An Inſtrument of Proteſt for not Pay- 


ment, ſhould narrate the Cuſtom of the Place, 
concerning reſpite Days, and how many Days 
interveened betwixt the Term of Payment and 
the Proteſt; to the End it may appear that 
the Poſſeſſor has not been in mora (c). To 
which in Places abroad, a Certificate from 
two Brokers concerning the preſent Courſe of 
-Exchange, betwixt the Place of Payment, and 
that where the Bill was drawn, is commonly 
ſubjoined (4). 
VI. It was found to be no Nullity in the 
Inſtrument of a proteſted ' Bill, that the Wit- 
neſſes therein inſert, were neither deſign'd nor 
ſubſcribing (e): Tho' this be required in ordina- 
ry Intimations as an eſſential Solemnity . Pe- 
cauſe Bills of Exchange and Inſtruments of 
Proteſt are Juris gentium, and not comprehend- 
ed in the particular Enumeration of Inſtru- 
ments, to which by the Act of Parliament, de- 
figned and ſubſcribing Witneſſes are required 
to be adhibited; but induſtriouſly left out, for 
| | preventing 


(a) Scarlet Cap. 11. R. 7. (b) Ricard. p. 116. (c) Scar- 
let Cap. 17. R. 12. (d) Lex mercatoria ibid. Oberv. 6. Du 
Puy Cap. 1 5. N. 26. (e) 1697, John Inglis and 
Parl. Foults againſt Mackie of Palzoun, (f) 44 5. 

arl. 3. Ch. 2. 3 e f 
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preventing Inconveniencies in Matters of Comi 


merce. The Inſtrument with the Bill is ſuf- 
' 


ficiently probative, both againſt the Drawer, 
and him on whom it was drawn (a). No Pro- 
teſt ought to be made upon Sabbath or holy 


| Pays, when Men do not exerciſe Commerce, 


pay or receive Money. 
VII. Bills, if Acceptance be refuſed upon the 


- firſt repreſenting, ought inſtantly to be proteſt- 


ed, ( no Days of Grace being allowed for ac- 
cepting of Bills,) but yet the Poſſeſſor is ſome- 
times in Uſe to gratify the Deſire of the Per- 
ſon drawn upon, in allowing him a ſhort Time 
to conſider upon the Acceptance, till the next 
poſt Day (). 
VIII. The ſuffering a Bill to be proteſted 
for not Acceptance, doth not touch the Repu- 
tation of the Perſon upon whom it was drawn; 
unleſs he had of the Drawer's Effects; but it 
wounds one's Credit to have his accepted Bill 
proteſted for not Payment, becauſe that which 
at firſt was actus voluntatis, becomes neceſſitatis 
after Acceptance. A Bill may be proteſted for 
not Acceptance, notwithſtanding an Offer of 2 
partial, qualified, or conditional Acceptance; 
unleſs the Poſſeſſor ſuffer it to be ſo qualified 
(c): And if he do not inſtantly accept of ſuch 
an Offer then made, he who made it may re- 
pent and reſile. If a Bill be drawn upon an 
unknown 


(a) Stair Inſtit. Lib. 1. Tit. 11. § 7. (b) Ricard. p. 
114. Scarlet Cap. 11. N. 1, 2. (c) Stair Inſtit. Lib, 1. Tit. 


11.8 1. 


i 
e | 
unknown Perſon deſigned, for Example, Mer- 
chant in Edinburgh, who cannot be found or 
got Notice of either at the Exchange or Poſt- 
Office ; or if indeed there be no ſuch Man: 
The Bill muſt be proteſted in common Form at 
the Market-Croſs; and the Inftrument ſhould 
bear how diligent the Poſſeſſor was to find him 
out (a). And if the Poſſeſſor know not which 
of two Perſons of the ſame Name it is directed 
to, and they both retuſe Acceptance, his beſt 
will be to proteſt againſt both ; as when he 
knows not which of two accepted his Bill, and 
both deny, it muſt be protelted againſt both 
(. When he on whom a Bill is drawn de- 


clines to accept, upon the Account of the Per- 
ſon it is drawn for, he as Poſſeſſor of the Bill 


muſt proteſt againſt himſelf for nor Acceptance, 
& the Remitter and Drawer be diſtirct Perſons 
(c), or it he pleaſe may accept ſupra proteſt in 
Honour of the Drawer or Indorſer (d). 

IX. Bills muſt be proteſted for not Payment, 
at the Place where they ought to have been 
paid, on the laſt reſpite Day, and not till 
then (e); and on the penult or Day before, if 
the laſt be a Sunday or holy Day (F). The 
Reaſon is clear, becauſe the proteſting of a Bill 
infers the Diſhonour of it, and the Deſignment 
is to ſubje& the Drawer and Indorſers to a 
Proceſs, and the Accepter to a Charge, for his 
failzieing 
(a) Marius p. 33. Scarlet ibid. R. 13. (b) Ibid. R. 14. 
(c) Scaccia 8 6. Gloſs 1. N. 9. (d) Scarlet Cap. 36. R. 
19 (e) Idem Cap. 16. K. 9. (f) Idem Cap. 17. R. G. 
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fer- 1 failzicing to pay. Now in ſtrict Law the Ac- 
| or 7 cepter of a Bill could not be underſtood as in 


oſt- ora, till after expiring of the induciæ legales, 


or Days of Favour. But as the prevailing 


an: 
at 
uld 


Cuſtom of Merchants, for certain Reaſons, re- 
quires proteſting within theſe Days, it comes 
up as near as poſſible to the Diſpoſition of the 
common Law, by making their Proteſts upon 


the laſt Day, or upon the Day before, when 


civil Buſineſs cannot be expede on the laſt, un- 


leſs the Accepter break, or expreſly refuſe to 


pay ; in which Caſe the Bill may be proteited 
at any Time atter it falls due, without Regard 
to Days of Favour (a). But yet I tind ſome local 
Difference in the Cuſtom of particular Places as 
to this Point. For Inſtance at Hamburg, when 
the laſt reſpite Day falls to be a Sunday or 
Feſtival, the Proteſt is deferred till the next 
Day; and Bills payable at ſolemn Fairs are 
to be proteſted the laſt Day of the Fair. At 
Venice and Amſterdam, it Bills payable in Bank 
fall due when it happens to be ſhut up in Order 
to ballarce the Books, or to make new ones ; 

as it is at Venice for the Space of 15 or 20 Days 
four Times a Year; and at Amſterdam twice 155 

8, 10, or 15 Days; the Poſſeſſor muſt wait the 

opening of the Bank, before he can proteſt for 

nor 


* 
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(a) Ibid. R. 23. Voet. com, in pand. lib. 22. tit. 2. N. 
7. ex Roſoboom coſiuymen van Amſterdam cap. 50. art. J, C. 
29. Co? rymen van Antwerpen tit. 55. art. 8. 


not Payment; and at Amſterdam till the third 
Day after (a). 3 
X. If the Poſſeſſor of a Bill omit to require Ac 
Payment, or to proteſt for Want of it within the J 
reſpite Days, he loſes and falls from his Right c 
| of Recourſe againſt the Drawer and Indorſers, * 
if the Accepter in the interim prove inſolvent } 
(b); and will not be heard to found Compen- 1 
| ſation upon the Bill againſt a Debt due bj 
| himſelf to the Drawer (c). For, as any Acci- 
| dent happening to the Accepter of a Bill be- 
| fore the ſame fall due, will make the Drawer 
| | liable; ſo, if the ſame happen after the Term 
| 


of Payment, it ſhould be upon the Poſleflor's 
Hazard, and the Drawer ought to go free; it 

| being juſt that others ſhould not ſutter for the 
| Poſſeſſor's Fault, but that any Loſs happening 
| through his Negligence, ſhould reflect upon 
4 himſelf only. Becauſe dolus eſt ſi quis nolit 
per ſequi, bee per ſequi poteſt, aut quis non exe- 
| gerit quod exigere poteſt (d). And nominum que 

| deteriora facta ſunt tempore Curatoris, periculum 

| ad ipſum pertinet (e). Some would extend the 

| | Matter ſo far as to deny Relief to the Credi- 
| tor in the Bill againſt thoſe that are liable ſub- 
faiarie; even tho' the Accepter continue in 
| intire Credit, and they can quality no Preju- | 


dice 


— 
— AY 


(a) Du Pap chap. 14. N. 18, 19. Ricard þ. 117, 137. 
(b) Du Puy Ibid. N. 1. Marius p. 24. (c) Arg. I. 14. F. 
| de compenſationibus. (d) L. 44. F. mandati. (e) L. g. 
| § 9. I de adminiſtratione rerum ad civit. pert, © 


| Xx $*3 } 
third Wice they ſuſtain by the foreſaid Omiſſion (a). 
Hut this Opinion is choquant to Law and Rea- 
quire Jon: For, 1. Nemo debet locupletari cum alterius 
n the Jaftura fine cauſa. 2. Du Puy and Marius, in 
Light the foreſaid Places, reſtrict the Forfeiture to 
rſers, the Caſe of the Accepter's becoming inſolvent; 
vent yea, the latter expreſly adds, that the Bill muſt 
8 proteſted, tho the reſpite Days are ela- 
by pſed; cauſe till that be done, the Poſſeſſor 
cci- can have no Recourſe againſt the Drawer. In 
be- Conformity to this, Scaccia (b), after he has 
wer told, That if the Creditor be negligent in ex- 
rm acting Payment of the Bill, or give a Delay 
ors to the Accepter, who turns Bankrupt in the 
it mean Time; the Loſs will be the Creditor's, 
the and the Drawer go free. He adds, Secus ſi non 
ng  fuerit decoctus, nam tunc ft fiaita dilatione non 


on ſiolverit, poterit habere regreſſum contra eum qui 
lit Iliteras ſcripſit. And Jo. Voet (c) ſays, That 
e- the Poſſeſſor doth nor forfeit his Recourſe a- 
2 gainſt the Drawer, by not proteſting timeou- 
22 fly, if he the Drawer hath no Loſs by the Ne- 
e glect; as if he be not Creditor to the Accepter. 
i- This is confirmed from the Reſponſa Juri con- 


ſultorum Hollandiæ (d), and from a Deciſion in 
the Journal du Palais, dated 12 th Auguſt 1681, 
where the Creditor of a Bill of Exchange 


not proteſted within due Time, was admit- 
ted 


363 


(a) Scarlet chap. 17. R. 2, 10. chap. 20. R. 13, 15. (b) 
S 2. gloſſ. 5. N. 32 5. (c) Comment. in pand. ibid. N. 6, 
7. (d) Part 3. vol. 1. conſ. 59. 
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ted to prove that the Perſon drawn upon, who 


was then inſolvent, had no Effects of the Draw- 
er's, either at the Time of the Delivery of the 
Bill, or when 1t ſhould haye been proteſted. 


But (which puts an End to the Controverſy) it 
was found, That tho' a Bill was not preſented 
in order to Acceptance, nor Payment required 


till five Months after the Term, and then only 
proteſted after the Perſon drawn upon was bro- 
ken; the Poſſeſſor's Recourſe againſt the 
Drawer was not cut off, but intire to him : 
In Reſpect the Drawer could not ſay that any 
of his Effects had periſhed in the Hands of 
him on whom he drew, by the Poſſeſſor's Ne- 
gligence (a). It were unaccountable to ſpend 
more Time, in confuting any Thing, which con- 


k 
1 
27 
* 
1 
1 
1 


futes it ſelf by its own Abſurdity, and its di- 


rect Contradiction to the common Principles of 
Law and Equity. Again, proteſting a Bill for 
not Payment againſt the Accepter, and inti- 
mating the Proteſt to the Drawer in due Time, 
is relevant to infer Recourſe againſt him, albeit 
the Poſſeſſor rais'd no Action for that End, till 
two or three Years after the Bill was proteſted ; 
and alſo took Aſſignations in Security of the 

Sum, from the Accepter (C). 
XII. For preſerving this Recourſe againſt 
the Drawer, and others ſubſidiariè liable; go 
| the 


—— 


(a) 25 July 1699, Robert Yule againſt Fames Richard- 
ſon. (b) 7 February 1711, Lady Nicolſon contra L. Pre- 


{fongrange. 


* 
| 


raw- he Poſſeſſor be dead when the Bill falls due, 
the ſome maintain, That the neareſt of Kin, or 
ſted. Executor nominate, mult then require Pay- 
y) it ment, upon an Offer of ſufficient Security to 
ted Warrant at al! Hands, and in caſe of Refuſal, 
ired proteſt; even though the Teſtament be not 
only eonfirm'd. Than which nothing can be more 
ro- . ridiculous: For, Who can proteſt for not Pay- 
the ment, that wants a Title effectually to receive 
m: and diſcharge ? Ard the Debtor is not bound 
any to notice any Security offered to ſave him harm- 
of leſs (a). If the Porteur of a Bill having been 
Je- Wind-bound, or otherwiſe neceſſarily detained, 
nd that he could not arrive at the Place of Pay- 


( 125 ) 


ment before the Term elapſed, he muſt proteſt, 
both for not Acceptance, and not Payment (6). 
And that on the laſt reſpite Day, reckoned 
from the Time the Bill fell due, and not from 
the firſt preſenting; if it was payable atter 
Date, or at a certain Day. | 
XIII. A Proteſt againſt the Drawer for Ex- 
change, Re-exchange, Coſt, Damage and In- 
tereſt, through not Payment of an unexcepted 
Bill, which the Creditor had neglected to pro- 
© teſt for not Acceptance, without expreſſing for 
not Acceprance, or for not Payment; was 
found equivalent to a Proteſt for not Payment 
(c). As the Poſleflor of a Bill may warranta- 


bly 


_—_ 


— 


(a) Molloy lib. 2. chap. 10. N. 34. (b) Ibid. N. 27. 
Lex mercatoria part 3. chap. 7. (c) 25 Fuly 1699, Robert 
* Tile againſt James Richardſon, 


LY 
L 


1 1714 


. C nas: . 
bly receive Acceptance for part of the Sum, 
| becauſe poſſibly the Perſon upon whom the F. 
ſame was drawn hath no more Effects in his Þ 
| Hands, if the Poſſeſſor proteſt for not Acce- * 
| ptance, as to what is over and above; ſo, up- Þ 
if on the Accepter's making only partial Payment, 
whether he accepted ſimply, or only for the 
reſtricted Sum, the Bill muſt be proteſted a- 
1 gainſt him for not Pay ment of the Remainder 
(a). Payment of Bills that were proteſted for 
not Acceptance, muſt be demanded when they 
fall due, and proteſted again for not Payment, 
in caſe of Failzie (5b). . _ | 
XIV. Not only is the Poſſeſſor of an acce- 
pted Bill, by neglecting timeouſly to proteſt for 
not Payment, excluded from his Recourſe a- 
gainſt the Drawer ; but alſo, where a Bill was 
not proteited againſt rhe Accepter, nor Dili- 
gence done thereon for Payment by the Space 
of five Years, the Indorſee was conſidered on- 
ly as a common Aſſigney, ſo as Compenſation *, 
might be obtruded againſt him by the Accepter, 
upon the Indorſer's Debt (c). TO Fl 
XV. According to the univerſal Cuſtom _ 
| | abroad, if the Credit of the Accepter of a Bill 
begin to run low, and he abſent himſelf from 
the Exchange; or it there is Reafon to fear | 
his becoming inſolvent before the J erm of Pay- | 


ment: 


* . > 4 1 * — 


— — 


(a) Molley ibid. N. 20. Marius p. 21. (b) Ricard 5. 
115. Lex mercatoria part 3. chap. 6. obſ. 6. Scarlet chap. 


7 R. 7. (C) 18 February 1715, Deuchar contra Grier- 
on. 
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Sum, nent: The Creditor may, if he pleaſe, under 
1 the Form of Inſtrument, require better Security, 
n his And the Accepter failing to give it, proteſt ; 
icce- whereby the Drawer or Indorſer will be com- 
up- pell d either to furniſh farther Security, or to 
make preſent Payment (a); being oblig'd to 
the the Poſſeſſor of the Bill, in the ſame Manner 
d a- as if it had been proteſted for not Acceptance 
nder (U): Tho, when the Drawer fails, the Acce- 
for pter is not bound to find better Security (c). 
they But this Practice, or Method of proceeding, 
ent, cannot be effectual with us, becauſe of the 20 
Act 3 Parl. Cha. II. which, in caſe of Acce- 
cce- ptance and not Payment, carries only a War- 
for rant for Regiſtration and ſummary Diligence a- 
gainſt the Accepter, who muſt be firſt diſcuſs d, 
vas before we have Acceſs, even by an ordinary 
Iili- Action againſt Drawer or Indorſers. Yet it 
ace | ſeems hard, that, when rhe Accepter of a Bill 
on- is labens, if not lapſus, the Creditor ſhould be 
on put to wait till the Term of Payment, and to 
er, proteſt for not Payment againſt the Accepter, 
before any Thing can be done toward his far- 
m ther Security againſt the Drawer or Indorſer, 
ill whoſe Condition poſſibly may then be as bad 
m as the other's. | 
ar XVI. In all Caſes where Bills are proteſted, 
the Pofleflor muſt ſend Advice thereof by rhe 


t: © next Poſt to his Correſpondent, to be intima- 
= ted 
i ET 8 OE 3 
2 E (a) Molloy ibid. N. 32. Marius p. 27. Voet ibid. N. 8. 


(b) Scarlet chap. 42. R. 26. (c) Ibid. R. 17. 
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1 
bly receive Acceptance for part of the Sum, 
becauſe poſſibly the Perſon upon wliom the 
ſame was drawn hath no more Effects in his 
Hands, if the Poſſeſſor proteſt for not Acce- w 


+ 


; 
* 


ance, as to what is over and above; ſo, up- Þ 
» up- 


on the Accepter's making only partial Payment, 


whether he accepted ſimply, or only for the 


reſtricted Sum, the Bill muſt be proteſted a- 


gainſt him for not Payment of the Remainder 
(a). Payment of Bills that were proteſted for 
not Acceptance, muſt be demanded when they 


fall due, and proteſted again for not Payment, 


in caſe of Failzie (C). . | 
XIV. Not only is the Poſſeſſor of an acce- 
pted Bill, by neglecting timeouſly to proteſt for 


— ths 0 


not Payment, excluded from his Recourſe a- 


gainſt the Drawer; but alſo, where a Bill was 


not proteſted againſt the Accepter, nor Dili- 
gence done thereon tor Payment by the Space 
of five Years, the Indorſee was conſidered on- 


ly as a common Aſſigney, ſo as Compenſation *. 


might be obtruded againſt him by the Accepter, 


upon the Indorſer's Debt (c). 


XV. According to the univerſal Cuſtom 
abroad, if the Credit of the Accepter of a Bill 
begin to run low, and he abſent himſelf from 
the Exchange; or it there is Reafon to fear 


His becoming inſolvent before the Term of Pay- 


ment : 


— 


(a) Molley ibid. N. 20. Marius p. 21. (b) Ricard 5. 
115. Lex mercatoria part 3. chap. 6. obſ. 6. Scarlet chap. 


* R. 7. (c) 18 February 1715, Deuchar Contra Grier- 
on. 


= 127 ) 


Sum, ent: The Creditor may, if he pleaſe, under 
n the Form of Inſtrument, require better Security, 
in his and the Accepter failing to give it, proteſt ; 
Acce- whereby the Drawer or Indorſer will be com- 
„ up- pell'd either to furniſh farther Security, or to 


ment, 
the 
d A- 
inder 


1 for 


make preſent Payment (a); being oblig'd ro 
the Poſſeſſor of the Bill, in the ſame Manner 
as if it had been proteſted for not Acceptance 
(3) Tho, when the Drawer fails, the Acce- 
pter is not bound to find better Security (c). 


they But this Practice, or Method of proceeding, 


ent, 


cce- 
for 
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Was 


ili- 
ace 
on- 
ion 
er, 


IM 


cannot be effectual with us, becauſe of the 20 
Act 3 Parl. Cha. II. which, in caſe of Acce- 
ptance and not Payment, carries only a War- 
rant for Regiſtration and ſummary Diligence a- 
gainſt the Accepter, who muſt be firſt diſcuſs'd, 
before we have Acceſs, even by an ordinary 
Action againſt Drawer or Indorſers. 
ſeems hard, that, when the Accepter of a Bil 
is labens, if not Japſus, the Creditor ſhould be 
put to wait till the Term of Payment, and to 
proteſt for not Payment againſt the Accepter, 
before any Thing can be done toward his far- 
ther Security againſt the Drawer or Indorſer, 


Yet it 


ill whoſe Condition poſſibly may then be as bad 


m 


ar ji 
* 


aàs the other's. 
> NXVL. In all Caſes where Bills are proteſted, 
the Poſſeflor muſt ſend Advice thereof by the 
next Poſt to his Correſpondent, to be intima- 


ted 


— 


4 (a) Molloy ibid. N. 32. Marius p. . Voet ibid, N. 8. 
4 (b) Scarlet chap. 42. R. 26. (c) Ibid. R. 17» 
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ted to the Drawer and Indorſers, and others 
concern'd (a); that he may know what to do, 
and they what to truſt to. And if it were 
otherwiſe, the Drawers of Bills would be Xx 
pos'd to the greateſt Hardſhips and Inconve- 
niencies. - For Inſtance, were it ſufficient to 
proteſt for not Payment, without adviſing the 
Drawer of it; the Creditor in a Bill having ; 
-compted and cleared with the Acceprer, . and 
being ſuffer d to retain the Bill in his Cuſtody, 1 
for 1 of ſome Ballance, (as frequently ö 
happens) might many Years after recur upon 
the Drawer, when he finds the Accepter inſol- 
vent; or truſting to his Security by the Draw- % 
er, might collude with the Accepter, and give 
him Time to pack wy with his Etiects; or 
the Accepter, being truſted, upon Payment, by 
the Poſſeſſor of the Bill, with a ſubſcribed * 
Blank upon the Back on't, to fill up therein his 
own Diſcharge, and proving afterward Bank- 
rupt, may deliver up the Bill with the ſubſcri- 
bed Blank to ſome more clamorous Creditor, * 
- who fills up the ſame in the Terms of an In- | 
dorſation for Value to himſelf, and recurs a- 
gainſt the Drawer, as if the Bill had never 
deen paid. Which Inconveniencies can't be 4 
obviated or prevented, but by ſuſtaining a Ne- 
ceſſity upon the Creditor in a Bill, to give due 


1 
; 


> (a) 47g. J. 27. § 2. . Mandati. Marius p. 16. Scarlet | 
6. OP. 3» R, I, 6, chap. 17. R. 23. chap. 19. R. 6. chap. 3 
29. R. 1. 5 2 i 


* 


— 
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hero nd timeous Advice concerning the not Acce“ 
do, ¶Mtance or nor Payment. Tis true, that the 
were Prawer of a Bill is bound to inquire what 
ex- Wame of it, or if it met with due Honour (a); 
nVc- hut at the ſame Time it is as true, that he 


whom a Bill is payable, and the Perſon 


the awn upon, may ealily, if they pleaſe, baulk 
ving the Drawer's Fancy in this, by keeping up his 
and Jetters, and returning no Anſwer. So that 
ody, here reſts an indiſpenſible Obligement upon 
atly he Poſſeſſor of a Bill, timeouſly to advertiſe 
Pon qe Drawer concerning the Fate on't. So the 


Poſſeſſor of a Bill proteſted for not Acceptance, 
Jas not allowed Recourſe againſt the Drawer, 


Sie Becauſe he did not timeouſly acquaint him that 
or the Bill was proteſted, and the deſign'd Acce- 
by ter broke in the Interim with the Drawer's 
ibed Ettects (). But no Law requires the Credi- 


S Fr in a Bill proteſted for not Payment, to ſend 


ank- he proteſted Bill to the Drawer or Indorſer, 
ſcri- r operating his Relief; tho the Accepter had 
tor, gebited him therewith in his Accompts (c). 
In- Nor doth the not intimating to the Drawer, 


mat his Bill was refus'd, cut off the Poſſeſſor 
ever rom his Recourſe, where the Drawer can ſhew 
be go Prejudice by the Neglect; the deſign'd Ac- 
gepter being fin abundantly reſponſible (4), 
By the Law of England, the Proteſt of Inland 
” K Bills, 


(a) Rot. Gen. deciſ. 23. N. 19. (b) 10 February 1710» 
carlet Miln contra Erkin. (c) 1 February 1715, Folmſton con- 
tra Murray. (d) 28 June 17 06, Nestes contra Lady 

Frais miller. | : 


Pd 


o- 


898 
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Bills, or due Notice thereof, is, within 1 
Days after proteſting, to be {ent to the Pari 


from whom the Bill was received (a). Seeing 
Parties are not in Uſe to take Witneſſes to th 
delivering of Letters, or to communicate th 


Contents of em; it would ſeem, that the Po- 


ſeſſor is not bound to inſtru otherwiſe tha 


by his own Oath, that he acquainted th 


Drawer: For, tho” it be the Cuſtom of Mer | 


it were hard that one's neglecting to inſert i 
his Book ahy Letter of Advice, ſhould pre 


rated of his Bill's being proteſted ; ſuch Cer* 
tioration given to the Drawer of an Inland 
Bill by the Poſſeſſor, who did not purſue Re. 


courſe. 


chants to keep Copy-books of their Letter: 4 


- 


judge him who ſent it. But whatever, in thi 
Caſe of foreign Bills, may be held a ſufficient? 
Inſtruction, that the Drawer was duly certio 


| 
. 
* 


* 


courſe, till two or three Years after prote- + 


ſting, was required to , be proved otherwiſe 


than by the Poſſeſſor's Oath (6b). Becauſc ; 
Drawers and Indorſers of Bills are often 
ſhamm'd and abus'd in the Matter of ſending” 


Advice; the French Edict 1673 (c), preſcribes, 1 


for more Security, a certain Time within which 
they are to be purſued by an Action of Re- 


1 
1 
8] 


XVII. as 


2) 9. & 10. . III. C. 17. $4, 3, & 4. 4. cap. 9. 8 


fon Contra 8 Preſtongrange. (c) Tit. 5. Art. 1 Zo — * 


— 


yg. jun. J. A. cap. 25. (b) 17 Fly 1711, Lady Nicol- 
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in 1 XVII. As it is thus in Bills of Exchange! 

Parti ſo alſo a Merchant being purſued upon his Let- 
SecinWter of Credit, to honour another Merchant's 
to th Bills, bearing that he ſhould put Proviſions in 
te th the Accepter's Hands, was found only oblig'd 
e Pol for Bills accepted and paid, whereof Advertiſe- 


tha ment was given to the Writer of the Letter in 
d th due Time, before the other Merchant became 
Mer inſolvent; and the Advertiſements were found 


etters ¶probable by his Oath, or by the Purſuer's Let- 
ert i ter- book, & deponing that it was truly made 
pre up of the original Letters; the Defender having 
in the conſented to hold that Book for Proof (a). 
icien But, when any Perſon advances Money, not 
ertio being iz re mercatoria, there's no ſuch Neceſ- 
Ü(ſity upon him of making preſent Intimation to 
land- J the Party that wrote the Letter (: For 2 
Letter of Credit is not conceived in poſitive 
and abſolute Terms to pay ſuch a Sum, but 
only to advance, in caſe the Party to whom 
the Letter is granted, ſhall call for it: And 
no Man uſeth to give a Letter of Credit, unleſs 
either he intend to complement the Perſon with 
the Money that is to be advanced, or has Se- 
7 cur ty for his Relief, incaſe it be furniſhed. But 
Re- here I notice by the by, that this Deciſion 1682 
3 proceeded upon a Proceſs at the Inſtance of an 
As Aſſigney, againſt the Writer of a Letter of 
Credit. | | 2 

— = K 2 CHAP, 
9- 1 
Vcol- 3 


(a) January 7 1681, Exving contra Burnet. (b) 10 Fes 
bruary 1682, Sir Jo. Falconer againſt the Laird of Grant. 


| P Ayment is the Way that one acquits himſel 


( 132). 
CHAP. VII. 


Payment of Bills, 


. 


of a Debt, or ſome part of it. In Order 
to diſcuſſing the legal Methods of Payment; ! 
ſhall firſt conſider the common bur perplexed 1 
„ Whether the Loſs or Gain by the 
riſing or falling of Money, will reſt upon the 


| 
| 


Debtor, or Creditor in the Fill? about which 
the Learned have long beat their Brains, and 


run out into a large Field of multifarious, uſe- 


leſs and ſcarce intelligible Controverſie. Where 
of to trace but the great Lines, and to ſet down 


the ſeveral Caſes they have branched the Que 
ſtion into, with their Diſtin&ions as to in- 
trinſick and extrinſick Value, would require a 
28 ſet Patience than every Body is Maſter 
of. 6 


II. But to weave theſe notional Fancies, fot 


clearing the Point; I hold it as a Principle, 
that Money paſſeth always in Payments accord- 


* 

E 
* 
1 


ing to the extrinſick Value ſet upon it by 
the Stamp of publick Authority; without 


Reſpect to the intrinſick, or the Weight and 


Fineneſs of it; becauſe, 1. The nice and di- 
{tinguiſhing Knowledge of the different Fine- 


nets and Weight, is a Myſtery to all but Gold- 


Smiths | 
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Sniths and Mint-Men; and theſe are only 
Epable to judge of it by the Touchſtone. 
gah, Were not the currency of the Coin more 
"Fo be regarded, than the Quantity of Silver 
and Gold in it, ſince Money wears an grows 
lighter by often telling over, Men would be 
pecially careful to contract for Money coin'd 


umſeli uch a Lear; and fo as the Species grew older, 
Order t would go the ſhorter Way in Payments; 
ent ; ] Which is abſurd. 3dly, Seeing that which we 
plexed Fall Money, is not always nor every where 
»y the made of Mettal ; and the Impteſſion of Autho- 
Mn the Fity might fix the ſame current Value upon any 
which other convenient Piece of Matter: (as in Scor- 
„and Ward our Money of old was Leather) There 
uſe· ſeems to be no imaginable Ground for noticing 
'here- in Payments the intrinſick Value. From 


down 0 hich Premiſſes it naturally follows, that it the 
Que- Bill be not particular as to the Manner of Pay- 
o in- ment, or Species of the Money; the Cuſtom of 
Ire a dhe Place of Payment muſt be obſerved (a). All 
laſter Bills payable in foreign Countries, where there 
are Banks, if they are not drawn payable in cur- 
„ for rent Money, are payable in Bank- Money (6). 
eiple, Payments are made in France in different Man- 
ord- ners, according to the Nature of the Debt to 
t by 4 be paid. Thus, all Bills and Notes of Ex- 
hout change due, and the Value of Bills of Exchange 
and bought by any Merchant of another, are to be 
di- E 9 2 _ paid 


me- (a) T. at. in fin. F de condi&t, triticarla, I. 22. in fins 
- F. de Reb, cred. I. 21. F. de oblig. & Action. I. 3. F. ae 
uths 4 


A 
N 


rebus author. jud. po, (b) Vide ſupra cap. 1. § . 


being made by the Debtor, and Contignation 
* N 


IT 
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paid in Gold, or Crown Pieces, or their Fracti- 
ons. Payment of Notes given to Merchants, 
and Dealers for Goods bought, may be made 
one half in Gold or Crown Pieces, and the 
other half in Petites Pieces and Braſs Sols, ex- 
cept the Goods be fine, as Wines, Velvets, 


Silk-Stuffs, which muſt be paid in great Money. 


Book - Debts for Goods bought of Shopkeepers, 
are paid either wholly in Gold or white Money, 
or one half in Copper, or Braſs Money, 
and the other in ſmall white Money, according 
to the Quality of the Goods; tho? ſuch Shop- 
keepers, rather than diſoblige good Cuſtomers 
will take the whole Debt (if not very con- 
ſiderable) in Braſs and Copper Money. Dealers 
in Exchange in Fance, to avoid the Trouble 
of telling Money, do put it up in Bags of 
ſo many Livers, which thoſe of much Buſi- 
neſs are not at the Pains in making Pay- 
ments, to untie, but only weigh them in a 
Ballance. In which Caſe the Giver of the Bag 
muſt make good any bad Money found there- 


in, when opend; but is not to anſwer for 


any Inlack or ſhort-coming of the Sum, which 
ſeldom or never happens, and the Receiver 
ſhould challenge at the Weight. And any 
authorized Alteration of the Value of Mo- 
ney, whether intrinſick or extrinſick, will tend 
to the Debtor's Loſs or Gain; ſo be there was 
no mora in the Caſe, either upon his Part, or 
the Creditors. For a' due Offer of Payment 


* * y 
7 
LI 

: 
4 
14 

1 

f 

| 

f 

| 

E; 

X 

* 


een 


racti- ¶ the Money, upon the Creditor's refuſing to 
1ants. Peept it; an after depreſſing of the Value will 
made ly hurt the Creditor: As on the other Hand, 
1 the e Profit by crying up the Money, after the 
Pebtor was in mora, and interpelled, and put 


Sou to it for Payment at the Creditor's Inſtance, 
ney. Will belong to him (a). Nor doth the making 
pers, WE Sum in a Bill payable in a particular Species 
ney, Money, even expreily therein valued, hinder, 
ney, Nut that, in Caſe of inhancing or ſinking the 
ding ecies by a ſupervenient Act of Council or 
hop- arliament, fewer or more Pieces thereof will 
mers Y required to complete Payment : All the Ef- 


con. Rect of ſpecifying the Value, being only a Se- 
n, againſt the riſing or falling of it by Cu- 


2 ſom, without Order of Law (b). But if a Bill 
Bear expreſly ſo many Pieces of any Species of 


22 Money, the preciſe Number muſt be paid, 
ay. Whether the Value come to be altered or not: 
So that the Loſs or Gain thereby will turn upon 


5 1 Creditor alone (c). Albeit Coins of an 
SB paſe Mettal, as Copper, Braſs, Tin, Lond, 
Wood, or any Thing, or of Gold and Silver 


Io allay' d or rais d beyond the intrinſick Value, 
ver ma) by Law be current in a Nation within. 


ny Themſelves, and procure to the Havers Neceſ- 
100 ſaries that their own Country afford; yet Fo- 
ng | #<igners will not take Bills in ſuch Money. For 
a A the 


or (a) L. 37. ff mandati. Neoſtad. curie Hollandie decif. 
nt 37. Voet in Pandect. lib. 12. tit. 1. N. 24. (b) Voet ibid. 
on (c) Ibidem Scaccia & 2. Glſs 5. N. 148. Reſponſ. Furiſc. 
of Holland, Part, 4. Conſil. 120, 121, 49. 


% 


the real intrinſick Value, that is the Weight, 
and Fineneſs, or the Bullion, is all, except the hen 
Workmanſhip, that other Nations regard in Peb 
our Coin, or we in theirs. Whatever Deno- t 
mination is given to Money, the Subjects of mor 
a different Government, do in their Change 4 


- 
* 


ever reduce it to an Equality with theirs, ard 
Proportion the Quantity and Goodneſs of their 
Commodities to the Weight and Fineneſs of 
the Money they are to receive for them : Con- 
ſequently at home the Seller of Goods and Con- 
veniencies of Life, muſt raiſe the Price tliereof 
in Proportion to the new raiſed Standard. This 
may be clear'd from the miſerable Effect of K. B 
33 Braſs Money in Jreland, whereof the 

Durrency did neceſlarily expire with his Autho- ? 


rity. 


III. Bills for Money, whether the Value 4 


was received in Money or Goods, or was diſ- 
counted, muſt be paid in Money, and in the 
Species qualified in the Bill (a); unleſs the Cre- 


ditor diſpenſe with it, and agree to take Satiſ- 


faction in Goods, or in other Kind of Coin (L). 


But if that other Thing given in Satisfaction 
to the Creditor, ſhall be evicted either in whole 


9 
0 


or in part, the former Obligation revives (c). 


The Polleſſor of a Bill is not bound to accept 
of Coin that is juſt going to be cried down | 
(d); as if an Order were paſt in. Council for it, 


5 


tho 


(a) L. 2. S 1. . de reb. credit. I. 16. C. de ſolut. (b) L. 
92), F. de ſolution. junct. J. 17. C. eodem d. I. 2. 1. (c) L. 
2 de ſolutionibus. (d) L. 99. F. eodem les Loix civiles, 

« Tome 2. lib. 4. tit. Is Sect. 2. at. 4» n hs 

Eh *J , 4 5 . * 


4 


— 
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ht o' not proclaimed ; nor yet to divide his Pay- 
˖ 0 zent (a), unleſs a part of the Debt be under 
Debate (b). But the Conſtitution of the Bank 

no- If Scotland, that great Exchange-Office, is 

of More indulgent to the Debtors thereof, in al- 


nge wing partial Payment of both Bills and 
and Bonds, with this Difference, that when any 
ell pays ſome part of a Sum contain'd in a Bill, 
of Inc old Bill is retired, and a new one made for 


the Remainder : Whereas Bank-Bonds are not 
altered upon partial Payments, but the Debtors 
of get only Receipts pro tanto. The Reaſon is 
us pecauſe there are current Accompts kept in the 
K. Bank with Debtors by Bonds, and not with 
VDebtors in Bills; theſe not being taken for ly- 
ing Securities, as Bonds are. This Bank hath 

Fx been found very uſeful, not only for the Con- 
ie veniĩencies it aftords to T rade, and the facilita- 
[- 3 ting Payments, but alſo did great Service to 
Ie the Government in the Year 1707, at that 

( very nice Juncture of the Recoinage of all the 
current Coin of Scotland upon the Union, the 
a 7 Burden whereof was undertaken by the Di- 
e 


1 7 reors of the Bank, who advanced Engliſh 

2 Mill'd-Money for all the old Species, and there- 
by preſerved a conſtant Currency of Payments. 
A Perſon having any Sum of 500 Ub. Sterling, 
or above, which is like to ly by him for ſome 
Time, and to be paid out in Parceis, may, in 

x. Order 


725 L. 21. F. de Reb. cred. J. 41. 8 1. F. de wſuris. (b) 
Les loix civiles ibid. Sect. 1. art. 16. ibid. Tome 1. lib. 1. 
tit. de pret. Seck. 2. art. 5. Voet. ibid. N. 21. 
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Order to the more ſafe keeping thereof, deliver | 
it in to the Bank, for which he gets the Trea- 
ſurer's Receipt, authorized by an Act of the 
Directors, under the Hand of their Secretary, 
prefixed to the Receipt. This Money, as his 
Occaſion offers, he may draw out in Parcels, 
| gy" he demand not under 100 lib. at a 


ime, for which he mult give a Receipt, and 

one of the Tellers marks, and ſubſcribes the 
artial Payment on the back of the principal 
5 pt giwen by the Treaſurer. 

IV. It the Obligation be an Alternative, 
the Debtor has a Priviledge of Election, which 
he loſes after being put in mora; ſo it was de- 
cided or ruled in the Caſe of Minors or Infants 
purſued as repreſenting their Father, upon his 
Obligement either to procure Diſcharges of 
Bills, or to pay the Value; and ſimply de- 
cerned to pay: Whoſe Defence, or Plea upon 
the alternative the Debtor's Election, and the 
Preſumption of the Bills being paid, unleſs a 
Diſtreſs were inſtructed, was repclled or over- 
ruled in a Proceſs of Forthcoming (a) againſt 
the Fathers Debtors, wherein the Minors with 
their Tutors, or Guardians, and Factor, were 
called for their Intereſts (H). | 

V. Bills that bear ſimply an Order to pay 
without ſpecifying any Time, are underſtood 

| to 


—— 


(a) i. e. a Suit for making arreſted Debts or Goods 
effteQtual by Payment. (b) February 3, 1703, William 
Henderſon and John Tlomſon contra the Debitors if Simſon 
and his Children. a | | 


A2 2 my _ V — 
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> be payable at Sight (a): For in omnibus 


etur (C). When they are payable at ſome 
7 ime after Sight or Date, the Day after 
Pight or Date, and not that whereon they 
Pere preſented, or dated, is reckoned the 
Wrſt Day; and ſoforth including Sundays 
und Holy-days (c). But by the firſt Day 
after Sight, we are not to underſtand, the Day 
after ic was privately exhibited and ſhewed to 


after Acceptance, or proteſting for not Ac- 
ſceptance: Foraſmuch as the Sicht muſt ap- 
Ipear in a legal Way (d). Bills payable a 
Month after Sight, or Date, fall due on the 


ſame Day of the Month enſuing, after the 
preſenting or Date (e. By the Cuſtom of 
Amſterdam, a Bill dated upon the firſt or laſt 


Day of any Month, having but 30 or fewer 
= Days, payable a Month after Date, falls due 


on the firſt or laſt of the next Month; tho' ir 
have more Days as that wherein the Bill was 


drawn. But then a Bill dated the 28 February 
or 30 June, or of any other Month conliſting 
of ſo many Days, will fall due on the 28 
March, or on the 30 Juh, or of any other 
ſucceeding Month (f). But this I look 


upon as a too ſubtile Merchant Diſtinction. 


VI. The 


— 


Miligationibus ubi dies non ponitur, preſenti die de- 


the Party drawn upon; but only the firſt Day 


—̃— — 


(a) Scarlet cap. 14. R. 5. b) L. 14. . de Reg. jur. 
(c) Ricard. p. 103, 104+ (d) Marius p. 19. (e) Scarlet 
ibid. R. 9. (f) Ibid. R. 12. Ricard. p. 106, / 


—— — — — 7 
. 


Days of Grace or Favour, or reſpite Days : 


( 140 ) 

VI. The Term of a Bill payable at an apa 
pointed Day, is to be calculated after the 
Stile, or Account of Time, at the Place off 
Payment. So that a Bill made at any Part 
where they write new Stile, payable on a pre- | 
ciſe Day, at a Place where the old Stile is inf 
Uſe ; muſt be conſidered to fall due according 
to the old Stile Computation. And e contra, * 
2 Bill dated according to old Stile, payable 
in a Place where new Stile is obſerved ; the 
Day of Payment muſt be ruled by new Stile 
(a). The Day on which any Bill falls due, 
is always reckoned as part of the Time includ. 
ed in the Bill; and ſo belongs to the Debtor, 3 
that he can't be preſs'd to pay that Day : But 1 
may do it, if he pleaſe, without the hazard of i 
anticipating Payment; tho' there ſhould come $ Ir 
a Countermand (). By the Cuſtom of Fo- t 
rence, if Term-day fall to be a Saturday, the J { 
0 

f 


ind 
F. 


= 
le. 


en 


t. 


Bill is not to be paid till that Day ſe'n- night: 
For Bills there, are only paid the firſt Saturday 
after they fall due (c). = 

VII. To facilitate the Courſe of Commerce, 


by Exchange, the Dealers that way have gene- I 


rally acquieſc'd in allowing ſome little Time 1 
beyond he preciſe Term of a Bill; called 


Which is congruous to that Rule of Law,, 
C; des 1 


E 


(a) Marius p. 24, 2 5. Ricard. ibid. Scarlet ibid. R. 4. 1 
(b) Idem. cab. 16. R. Te ne 1 cap. 12. N. 9. vid, ſve: b 
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2p, editor non debet venire cum ſacco paratus (a) 
they ut the Number of theſe acceflory reſpite 
* Pays varies according to the reſpective Cu- 
Moms of different Places. At London, Bergamo, 
nd Vienna, only three Days of Favour are 
ne ndulged ; four at Frankfort, out of the Fair 
f 5 lime; at Leipfick, Naumburg, and Ausburg 
ble Five; at Venice, Amſterdam, Rotterdam, Mid- 
2 Wleburgh, Antwerp, Colegn, Breflaw, and Nu- 
BY emberg fix; in Naples eight; in Dant ſick, 
ne ( Koningoberg, and Fraxce ten; at Hamburg and 
tocholm twelve; in Spain fourteen; at Rome 
©" Wfifteen ; at Genua thirty. At Lighora, Millan, 
and ſome other Places of [aly, there is no 
txt Number of reſpite Days; the Time for 
Z proteſting or not proteſting being refer'd to 


4X 
„ 

4» 
» 3. 
N 
4 


e the Porteur of the Bill, his Diſcretion: Yet 
5 their way is to Proteſt ſome few Days after it 


falls due. In London, France, Naples, Amſter- 
dam, Rotterdam, Antwerp, Middleburgh, Dant- 
9 ck, and Koningsberg, Sundays and Holy-Days 
are included in the reſpite Days: But not at 
Venice, Colegn, Breſlaw, or Nuremberg. At 
Hamburg the Day on which the Bill falls due 
makes one of the Days of Grace: But it is 
not ſo elſewhere (b). No reſpite Days are al- 
lowed for accepting of Bills (c); or for Pay- 
ment of ſuch as are made to be anſwered at 
Sight, or one or two Days Sight (d); when the 
reſpite 

(a). L. 105. F de ſolution. (b) See Du Puy cape 


14. N. 14. & ſeqq. Ricard. p. 117. Scarlet cap. 16. R. 9, 
10. (c) Marius p. 15. (d) Ricard. p. 103. 12 80 
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' reſpite Days are five or fix, or more ( 
5 ſuch Bills being commonly drawn wi 
Buſineſs is urgent, and can't well admit None 
Delays, they ought to be paid at preſentinro: 
or at fartheſt within 24 Hours after: Arn 
therefore the ſingular Cuſtom of Amſterda 
which indulgeth ſix Days for paying Bills 
that Nature, is moſt unreaſonable (b). BY 
Bills at Sight have the privilege of reſpiſiſon 
Days, when theſe don't exceed three or fol 
Day s: As at London a Bill upon Sight is on 
able three Days after the firſt preſentinf 
(c). The Day of Payment of a Bill ay abt * 
to the Perſon drawn upon, is reckon'd to bi 
the very Day it falls due; and that bein 
elapſed, the Bill is conſidered as paid, with 
out regard to reſpite Days (a). Whence it i 
that the Poſſeſſor and Accepter of a Bill bein 
one Perſon, and chancing to break before i 
fall due; the Loſs will lodge upon the Drawer 
or him for whoſe Account the Bill was made 
who will be liable for Re-exchange and Char 
ges: But if he break on or after the Day o 
Payment, the Loſs will fall upon the Re. 
mitter, or the Perſon for whoſe Account the 
emiſe was made; though the Bill be duly pro- 

teſted within the reſpite Days (e). 
VIII. It is a Queſtion with ſome, if the Ack 
cepter of a Bill may force the Poſleflor to a F 
59 


(a) Scarlet cap. 14. R. 16. (b) Ricard. ibidem. © 
Merchants Magazine cap. 11. § 4. (d) Scarlet cap. 30 
R. 21. (e) ldem, cap. 42. R. 28. 


0 
« 


| F 

© (Mis Money before it fall due? In Anſwer to 
wifWhich, if we conſider the common Opinion 
ut ¶oncerning Debtor and Creditor, viz. That a 
ntifPromiſe to a certain Day may be preſently per- 


Armed, when the interveening Time is ad- 
daſſcted in Favour of the Debtor (a); but not, 
ill When fo much Time is allowed in Favour of 
he Creditor, or of both (b): We'll find Rea- 
{pion to go in with Du Puy (c), who concludes, 
toWMhat the Poſſeſſor of a Bill, cannot be com- 
onWell'd to receive Payment before the Term; 
tineeing the Conditions of Time and Place in 


abWan Exchange Contract, are in Favour of both 
ob PDrawer and Remitter; no more than he can 
einWblige the Accepter to pay per advance. 
rh IX. As the Porteur of a Bill, may juſtly. 
t i refuſe Payment by way of Anticipation, be- 
ing ore it fall due: So no Bill can be ſafely paid 
i in that manner, to the Drawer or Inderſer's 
ver Agent, or Factor. Becauſe, Mandates and 
de PFactories being ambulatory, and revokable at 
arWpleaſure, re iategra; the Drawer or Indorſer 
having Ground to ſuſpect the Condition or 
Management of his Factor, may at any Time 
pefore the Bill fall due, even after it is ac- 
cepted, effectually forbid and ſtop the making 
Payment to the ſuſpected Perſon, by a Coun- 
Wrermand legally intimated to the Accepter : 
ke Which will ſufficiently put him in mala fide, 
* þ | to 
3 (a) L. 38. § 16. ff. de verb. oblig. I. 70. ff. de ſolution, 
* 8 F. de verb. obligat. (c) Cap. 12. N. 3, 4, 55 
23 7 77 9. 4 ' 8 f | . 3 44 


8 
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to pay to ſuch 2 one (a). But this ConſWem 
quence, I think, is only to be fear'd, hefe 
Payment of a Bill is claim'd upon an expreWhe 
and formal Factory: And not when it is payMen 
able to a Factor tanquam cuilibet, i. e. to ſuciur 
a Man or his Order; whoſe Character andMn : 
Truſt the Accepter is not bound to know it 1 
and therefore may warrantably make PaymentWev 
to him, quandocunque, without any fear oe 
ſupervenient croſs Orders. Only there i ec 
| this in it; that he who anticipates the Day off: 
| Payment cannot charge the Drawer or In- o 
]  dorſer with the Money, or with Intereſt there. 
of till the Time limitted in the Bill be out. r 
| Neither can he recover it condictione indebiti (H: Me 
| Unleſs it was a conditional Bill, as a Bill of he 
| Bottomry, or the like (e). Fo 
I * 3 ns 
X. If there be a Place mentioned in the Pu 
Bill, where it is to be paid; the Creditor ® 
cannot be compelled to accept of his Money 
any where elſe (4); and the Cuſtoms thereof, 
and not of the Place were the Bill was drawn, 
muſt be the Rule in deciding Controverſies ; 
cum illic contractus intelligatur celebratus, ubi im- 
| | plemen- 


\ 


(a) L. 12. 2.1. 34. S 3. . de ſolution Scaccia 8 2. 
Gloſs. 5. N. 450. Molioy lib. 2. cap. 10. N. 22, 37. Vet. 
in. pand. lib. 22. tit. 2. N. 8. Neoſtad. curiæ Holland. dec. 
38. Reſp. juriſc. Holland, Part. 1. Conſ. 230. Part. 3. Vol. 
2. Conſil. 140. Marius p. 17. (b) L. 10. f. de Condi&. | 
Indeb. (c) L. 16. ffs eodem. les loix civile, &c. Tom. 2. 


! 


lib. 4. tit. 1. Sect. 1. Art. 5. ibid. lib. 2. tit. 7. Sect. I. 
Art. 4. (d) Arg. I. pen. . do eo quod cert. loco. 
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Jemeatum ejus deſtinatum eſt (a). If the Place 
Payment be alternative, electio eſt debitorts, 
here to pay; ſo. be, he make offer of Pay- 
zent, any Time before he is interpelled, and 
t in nora, though after the Term. Vea, 
andi accepted Bill being pay able to the Creditor. 
t London, or to his. Order at Edinburgh, and 
ꝛeni ever proteſted for not Payment; an offer of 
e Money ſome Years after the Creditor's: 
eceaſe to his Executor or Adminiſtrator at 


ofMondon, was ſuſtained to exoner the Debtor. 
In- om Annualrent : Becauſe by the Cuſtom of 
re- ¶ ondon, no Annualrent can be claim'd for un- 
ut. Proteſted Bills. And that, altho' there had 
een a Proceſs commenced in Scotland long 
of Wefore, at the Inſtance of the Creditor's Factor 


or Payment of the ſame Bill, wherein An- 
DSualrent was found due by our Law; and the 
Pebtor did not then found upon his benefit of 


or 
Nection to pay at London (b). But the Reaſon 
f, as; the Debtor having pendente lite adduced 


Nitneſſes and Evidences of the Creditor's 
Heath, the Factory blew up, and the Lords 
Wound no Proceſs at the Factor's Inſtance: 
And the Interlocutor about Annualrent, was 
pronounced before that Proceſs was caſt, up- 
dn the Suppoſition that the Defender was 

V L liable 


— 


1 — 


(a) L. 21. . de obligat. & act. I. 3. . de Reb. Auth. 
. poſe. I. 65. ff. de Fudic. Voet. ibid. N. 10. (b) 2 
February 1703, Gabriel Glever and George Matſon againſt 
Duncan Meintoſh. „ We f 


„„ 
liable to pay in Scotland only. Neither could 
there be any Debate then, upon the Alterna- 
tive in the Bill; for that no body had Right 
to receive and diſcharge the Money; the 
Debtor being Dead, and conſequently the Mga 
Factor out of Doors; and the Admniiſtrator e 
not compearing for his Intereſt. ; 
X. Feaccia diſputes tediouſly (a), whether, 
if no Place for Payment be qualified in the 
Bill, the Poſſeſſor ſhould come to the Debtor's 
Houſe to require his Money; or the other 
ſhould come to his to offer it; And all he ſays 
material upon the Point reſolves in theſe Con- 
clufions; 1ſt, If the Debt be Alternative, the 
| Debtor ought to come to the Creditor's Houſe 
and offer Payment (b). zh, If the Debt be 
gratuitous, or for Love and Favour, the Creditorſ 
ought to come to the Debtors Houſe (c); and 
that altho' they be under different Juriſdicti- 
ons. 3dly, In the Caſe of an onerous Debt, 
if the Debtor and Creditor live in the ſamel 
Diſtrict; it is incumbent upon the Debtor to 
make the Travel, and upon the Creditor when 
they belong to ſeveral Diſtri&s. But theſeſ 
Notions, methinks, have but ſlender Founda- 
tion in Law. For we muſt not always con- 
found the Place where a Bill is to be paid 
with that where Payment may be purſued ;| 


which 


A 7 — 


— — 


(a) Sect. 2. Glcſs. 5. N. 220. & ſeqq. (b) 47g. J. ult. C 


de Cond. Inſert JI. 20. S 1. f. de oberis libert. (c) Aro. h 


ä 


* 
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14 Which cannot be done effectually at the agreed 
a- Wlace, unleſs the ſame be otherwiſe forum com- 
ht Wtezs quoad the Debtor ; or that he have Ef- 
he cts there to be arreſted. And yet the Bill 


jay be proteſled in ſuch a Place for not Pay- 
dent, in order to put the Debtor in mora, and 
dund an Action for Payment of principal Sum, 


er, CHANGE, Re-exchange and: Charges in a pro- 
he er Diſtrict, And if no Place for Payment be 
r'secified in the Bill, the Creditor ſhould re- 
er 


uire his Money at the Debtors 22 


ys louſe, or Shop, or Office, and there prote 
n- r want of it. Payment of Bills due by 2 
he Company muſt be demanded at their publick 


Office, if they any have. Where the Com- 
any is eſtabliſhed by publick Authority, Pay- 
ent ſhould be required within the Hours of 
e Office. But Payment of Bills due by a pri- 
Hate Company or Society, may be demanded 
t the dwelling Houſe of any one of the Com- 
any. But to put the Poſſeſſor of a Bill in 
ora for refuſing Payment, the Debtor muſt 
ffer the Morey to him at his own Houſe. 


eſe XI. If the Porteur of a Bill refuſe to take 
la- is Money when it falls due; the Debtor. 
on- Inay offer Payment in the Terms of the Bill, 
id nd take Inſtruments thereupon, and then 
d ;Wonſign by Warrand of a Judge, which will 


ree him from Annualrent and Damages 
a). But the conſięn'd Money will be up- 
1 3 3 


(a) L. 19. C. de Ufuris. I. 9. C. de ſolution, Du Puy cap. 12. 
N. 10,11. les loix.civiles, & c. Tom. 2. I. 4. tit. 1. Sec. 2. art. 8. 


—_— 6 
on his own Peril, and alſo upon his Ex 
pences, if the whole Sums due be not con 
ſign'd. © So a Perſon being charged in Scotlani 
25 a Debt that was payable at London, and 
he having ſuſpended upon Conſignation in the 
Hands of the Clerk to the Bills, was ordain 
ed to uplift the conſigned Money upon his 
own Charges, and pay the ſame at London 
In regard he had not conſign'd alſo the Ex 
change (a). And a Suſpender was found oblig 
ed to bear the Burden of taking up Sums con 
ſigned by him; not having previouſly offer'd 
em to the Charger (b). Yet a naked offer of 
Payment by the Accepter to the Poſſeſſor of aff 
Bill perſonally, under Form of Inſtrument 
without Conſignation, was ſuſtained to af 
foilzie from Annualrent (c). But the Poſſeſſot 
of a Bill is not bound to accept of an offer 
of Payment cither from the Accepter, or any 
third Perſon, after the laſt reſpite Day; if the 
ill and Proteſt be ſent away: Or tho they 
not, if he hath redrawn the Value (d). 
XII. Bills may be paid either ſimply in the 
Terms thereof, by him on whom they are drawn; 
or ſupra Proteſt for the Honour of the Drawer 
> - 


. (a) February 18. 1701. Mrs. Martha Temple againſt . 
' Wallace of Ingliſtoun and others. (b) July 9. 1675. E.. 
Queensberry againſt the Duke of Buccleugh. (c) 22 
Fady 1703. William Boick againſt William Blackwood, (d] 
Scarlet cab. 19. R. 10. e 
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Indorſer, by the Perſon drawn upon (a), if 
> never {imply accepted (I); or by any o- 
er indifferent Perſon in Honour of the Draw- 
or Indorſer, or Accepter, or for Honour of 
em all, even without Order (c): Whether 
e Bill was formerly ſimply accepted by him on 
hom it was drawn; or accepted only ſupra 
roteſt by him, or by any other. But as in no 
aſe a Bill ſhonld be accepted ſupra Proteſt for 
onour, without a preceeding Proteſt for not 
\cceptance, againſt the Perſon drawn upon, 
yen when he himſelf accepts ſupra Proteſt) 
nd Inſtruments taken and extended upon the 
Acceptance; and timeous Advertiſement of the 
hole Tranſaction, ſent to the Perſon, or Per- 

ons for whoſe Honour the Bill is accepted: So 
defore any Bill can be lawtully paid ſupra Pro- 
eſt for Honour, the ſame mult be proteſted 
or not Payment againſt him on whom it was 
rawn (d); unleſs the Payer ſupra Proteſt 
aving formerly accepted, got an Anſwer from 


con 
[an 

and 
the 


he Party for whoſe Houour the Acceptance 
= | L 3 Was, 
ef 

j 


) Du Puy cap. 9. N. 8. Scaccia & 2. Glaſſ. 5. N. 358. 
Rot Gen. dec. 6. N. 8. Marqubard. lib. 2. cap. 12. N. 45. 
carlet cap. 18. R. 1. (b) Rot. Gen. dec. 32. N. 2 Fr. 
typman part 4. cap. 8. N. 109. & ſeqq. Scarlet ibid. 
. 2. (c) Are. J. 39. J. 43. f. de negot. geſt. I. 23. 
53. F. de ſolution. Edit. de Commerc. 1673. tit. 5. art. 
3. Rot Gen. dec. 32. N. 1. dec. 23. N. 17. Lex Mercato 
ria part 3. cap. 6. obſ. 4. Scarlet ibid. R. 1. (d) Mar- 
= quardus lib. 2. cap, 2. N. 44. Molloy lib. 2. cap. 10. N. 
33. Scarlet ibid. e h N 


— 


was, apptoving thereof (a). And he who pay 


' whatever Caution is neceſſary to be adhibited 
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ſupra Proteſt muſt declare, before a public 
Notary with what Quality he pays, and for 
whoſe Honour, and the Cauſe why'he does it 
and the whole muſt be reduc'd into a notoria 
Act to be extended thereon (6b); and Advice 
of what hath paſt, ought to be ſent as ſoon as 
>offible, to the Perſon or Perſons for whoſe 
Honour he paid (c); together with the Pre 
teſt for not Payment, and the Inſtrument upon 
his Payment ſupra Proteſt (d). In a Word, 


in honouring of Bills proteſted for not Accer 
tance; 1s as needful in paying ſupra Proteſt 
(e): And the ſame Reaſons for all theſe For 
malities, hold alike in both Caſes. For, it the 
Solemnity of a notorial Inftrament were omit 
ted, any Body that hath fimply paid and retir 
ed a Bill, might atterward at his own Hand, 
adject what Quality he pleaſes, to the great Pre 
judice of Parties conce nd: Which the Inſtru 
ment is a Check to. And the neglecting to ſend 
Advice, might occaſion their Relief to periſh,by 
the breaking of one in the mean Time who per- 
haps ſtands ingaged to them in Warrandice: 
3 ; Nou 


(a) Scarlet cap. 12. N. 23. (b) Marlus p. 30, 314 1 
Lex Mercatoria ibid. obſerv. 5. Molloy ibidem, Scarlet 
cap. 18. R. . vid. Du Puy cap. 9. N. 5. & ſeqq. R. de Tur. 


— 


25 55 yt diſp. 2. 2. 14. N. 50. der /. poſtremum. (c) Du Pi 


- #bid. N. 10. Scaccia & 2. gloſs 5. N. 363, 388. Rot. Gen. 
dec. 23. N. 4. (d) Marius p. 3 1. Scarlet ibid. R. 2 
52 · Molly ibid, (e) Scarlet ibid. R. 17. W | 


Cu. 7 
day ow he who meddles in another's Matters 
icq uld do all Things to the beſt Advantage. 
fol XIII. In a Competition of ſeverals offering 
it honour a Bill proteſted for not Payment, he 


Triaro be moſt regarded, that is ready to pay in 
vice onour of the Drawer; and next to him who 
1 asMficts to pay for the firſt Indorſer (a). Which is 
z oſe far true, that upon ſuch an jOfter from any 


theſe, after actual Payment ſupra Proteſt in 
onour of a poſterior Indorſer: The Payer, 
he hath not already re-drawn for his Re-im- 


tedMuriemenr, is bound to accept of his Money 
ep ain from the Offerer; he paying all former 
teſti harges, and half Proviſion (6). 


XIV. After the Proteſt for not Payment is 
nt away, tis not ſafe for any Man to pay the 


nit ill ſupra Proteſt; except upon Security given 
tidy the Poſleflor for Reſtitution, in Caſe the 
nd Drawer or Indorſer have reſtor'd the Value and 
re Tharges, c. or otherwiſe agreed and tranſacted 
ruMWrvith the Remitter, upon preſenting of the pro- 
-ndMcſted Bill (c); Nor is it ſate to medd'e with 
bye Payment of Bills ſupra Proteſt, that were 
er-MWot duly proteſted within the Days of Re- 


pite (d). | 

= XV. In the Opinion of many Lawyers and 

Merchants, and by the Cuſtom of ſome Places, 

a Bill that is-accepted ſupra Proteſt, in Honour 

Wot any Perſon, ſhould alſo be paid ſupra Pro” 
ö | telt; 


MW (a) Scarlet ibid, B. 12. Du P ibid, N. 19, 20. (b) Scare 
+ ibid. R. 13. (e) Ibid. R. 16. (d) Ibid. R. 171. 


. 
teſt; elſe the Payment would be underſtood ſin 
ply, in the Terms of the Bill: As if the pr 

ing Proteſtation were taken away and pa 
from, by the ſubſequent ſimple A& of Pay 
ment; and it were only in the Party's Power t 
quality his Payment, at the mał ing on't (a.) A 
guando quis preteſtatur de metu, & poſtea ſolvi 
ui ſi in ipſa 2 proteſtarus fuerit de metu, vid 
tur libere ſolvere (b.) Yet ſuch a ſecond Prote| 
at the Payment, ſeems not very neceflary (c) 
and he. who without that previous Ceremony 
ys a Bill by himſelf formerly accepted ſupr. 
Protelt, can never be preſum'd to have paid « 
therwiſc, than in the Terms of his Acceptance 
To which the Payment ſhould be drawn back 
fince he could only have been compell'd to pa 
conform thereto. And as for the Reaſons te 
the contrary, they are of no Weight. For 1 
An atter Act never takes away a former Protc 
ſtation, when all depends upon the ſole Intenti4 
on and Deſign of the Actor: Nay, on the 
contrary, the poſterior Act is null; if inconſi 
Nent with the preceeding Proteſtation (d.) At 
leaſt it muſt be regulated by the 'Proteſtati4 
on (e): Fora Mother, that had - proteſted! 
the would not aliment her Son out of her own 
Means, having afterward alimented, without 
| | e repeat ing 


— 


(a) L. 1. Ff. de ſolutianibus. (b) L. 2 C. de his que di, 
metuſue cauſa geſta ſunt. (c) Scarlet cap. 18. R. 20. 
AdL. 6. S ult. ff. de acqie r. hereditate. (e) L. 34. 1 
fs negot:is geſtis, STI iS oo 


' 
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ſin eating her Proteſt; is not excluded'from get- 
prifſhs Satisfaction from her Son's Tutors, 24h), 
pi no' it be the Cuſtom of Merchants in ſome 


aces to proteſt twice, that is of no Import; 
er Ngeing the Cuſtom is not univerſal: Andalbe- 
it were, could amount to no more than ſuper- 
hundans caute a, or a needleſs Indication of 2 


via agi enixa voluntas, which may be done, or 

YtelWor done; unleſs that by univerſal Cuſtom, 

() e Omiſſion of a ſecond Proteſt were ſuſtain- 

did as a paſſing from the firſt. And Cuſtom, 

* which is ſtricti Juris, ought not to be exten- 
Ned. 0 


XVI. A Bill may be paid either to him it is 
xpreſly payable, or laſt indors d to; or to 
hoſe Account it is (a); or their Executors 
and Repreſentatives; or their Tutors or Cu- 
rators (6b) ; or a Factor having a ſpecial Man- 
date, or only a general Factory (c); whoſe 
Diſcharge will be good, tho he be Minor (4). 
Payment may be alſo ſafely made to the Credi- 
tor's Wife, that is prapoſita negotiis hujuſmodi, 
and in uſe to receive Payment for her Husband, 
upon her own Receipt (e). Nay, * 7 
ment made to a Procurator, was thought ſuffi- 
eient for the Debtor's Liberation, albeit the 
EE. | Procu- 


7 
* 1 — 


—U 


(a) Du Puy cap. 13. N. 2, 3, 4+ (b) L. 14. 81, 7. 
Ff. de ſolut. (c L. 12. F. codem. February 20 1700, 
Clapton and George Watſon againſt Duncan Meintaſh. 
(d) L. 7. S wt. J. 8. ff. de inf} actione. (e) d. I. 7.F1. 
les loix civiles fc. Tome 1. lb. 1. tit, 16. Sect. 3. er. 4. 
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vrius (d). It may indeed be pretended, that th: 


—— — 
2 — — — — —— — — — 
* 


13. N. 13. Scaccia S 2. gleſſ. 5. N. 340. & ſeqq. junct. 
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Procuratory were thereafter improven as fall 
and feigned; if there was no viſible Ground tt 
doubt the ſame (a). But Payment even boxa þ 
de to one as Factor for the Creditor in the Bi! 
who yet is none of his Factor, will not exon: 
the wo (Y); till it be ratified by the Ci 
ditor (c). Yea, if a Bill of Exchange ſhould 
be found or intercepted by a Stranger, and |: 
go to him on whom it is drawn, as if b. 
were the Perſon payable to; whoſe Subſcripti 
on he falſiſies, and receives the Money: In 
Drawer will be liable in Repetition to the De 
liverer; but noways to him that paid to th: 
wrong Perſon, who can only purſue the Falſa 


Porteur of a Bill come from a far, giving him 
ſelf out for the Creditor ; the Perſon drawn up 
on had no Reaſon to miſ-doubt him, and wa 
in bona fide to pay the Money; for the Draw 
er ſhould have ſecur'd it from being miſ-carri 
ed. But altho' ſuch a Pretence of bona fides, 0 
a probable Ground of Miſtake might excuſe the 
Debtor of a certain individual Species; (who, 
as he is ordinarly liberate by the periſhing off 
the Thing duc; ſo alſo by Jona fide Delivery 
5 | x thereof, 


—— = 


— 


(a) February 1 1665, Elphineſton of Solms conte 
Lord Rollo, and Laird of Niddrze. (b) L. 34. § 4. ff. 
de ſolution. (c) L. 58. pr. ff. eodem. (d) Du Puy cap. 


397. F. Stypman part 4. C. 8. N. 69. c. Giballin. de 
univ. rer. neg. lib. 5. C. 1. art. 6. N. 17. 
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reof, to one he had Reaſon to think was the 
ner): Yet it will not avail the Debtor of a 
antity, or Sum of Money, unleſs the Bills 
payable to the Bearer; or that they were 
id to one, who brought a Token, tho” itollen ; 
the Preſenter whereof, the Debtor had Or- 
s by a Letter of Advice to pay. And the 
rty on whom a Bill is drawn, doth not only 
eed the fines mandati, by making Payment 
2 wrong Perſon : Bur alſo, is mightily to 
ame for paying before he is ſufficiently in- 
m'd, that the Preſenter of the Bill is the true 
rſon. Et ſolvens alii quam vero Creditori, nun- 
am liberatur (a). For preventing Cheats of 
is Nature, when Payment of a Bill is deman- 
d by a Perſon the Debtor knows not, and 
hom he ſuſpects not to be the true Owner: 
is moſt adviſeable, to defer the Payment to 
e laſt reſpite Day, betwixt and which Time, 
there be any has a better Right, he will cer- 
zinly compear for his Intereſt. 
XVII. When a Bill is payable to two or 
ore Perſons jointly, each of em has only 
Might to a proportionable Part (5) - But if it 
e conceived in their Favour conjunctly and 
verally, i. e. to them or either of them, any 
Ire has Power to receive Payment, and to diſ- 
ha ge (c); yet not after another has charg d 
7 . 


—_ 


(a) L. 23. . de Neg. geftis. (b) L. 11. $1. |. de 
luob. Reis conſt, scs Arg. l. 31. f 1. ff. de novation. 


ns A i, | 

for it in his own Name (a). And any Cj 
partner or Joint-trader may receive Payme 
of, and diſcharge Bills due to the Society; 
the Members being pro indiviſo domini. | 
XVII. The Accepter may pay to him M? 

whoſe Favour the unaccepted Bill only is it * 
dors'd, if the accepted Bill be indors'd to ndi- ; 


le 
re 


body elſe, .upon his getting up both Bills (4) S 
but no otherwiſe (c). And, by the French E 4 
dict of Commerce 1673 (d), Payment of a B an 
payable to a particular Perſon, and not to th ): 
Bearer, or to Order, may be purſued and mad 


by Vertue of the ſecond Bill, without finding 
Caution or Surety ; the Creditor's Receipt ma 
king Mention of its being a ſecond Bill, whereby 
the firſt becomes null. But one is not liable tc 
pay the Sum in a loſt Bill, that was payable te 
the Bearer, or Order, without the Authority 
of a Judge interpos'd, and Security given byf 
the Receiver, to ſave the Payer harmleſs. 
XIX. For underſtanding how partial Pay- 
ment, indefinitely made by the Accepter of. 
ſevetal Bills, due at the ſame Time to the Po- 
ſeſſor, is to be aſcrib'd ; and which of em pre- 
ſum' d fatisfied and extinct thereby: The fol- 
towing Obſeryations may be of Uſe. 1. If a 
Debtor for ſeveral Sums expreſs, when he pays 
ſome Part, how he will have his Payment im- 
- | HIER 3 


— — 


(a) L. 16. . de duob. Reis conſtit. (b) Scarlet chap. | 
16. R. 19. Du Puy chap. 13. R. 3, (c) Scarlet ibid, R. 


. 


| ed; there's no doubt but that will be the 


Oy tle: Yea, tho' he do not at the Time de- 
ie his Will concerning the Application, he 
m make this Election at any Time thereaf- 
5 1 ; *cauſe tis a Maxim in Law, That in the 
We aſe of Payment made, and accepted indefi- 
mn ely by a Debtor to his Creditor, Zledtio Fi 
. bitoris what Sum it ſhall be apply'd to (a - 


en though he ſhould aſcribe it to the Satisfa- 


br ion of a Bond before the Term of Payment 
His Caſe being favourable, and the Cre- 
lind ror's indefinite Receipt to be interpreted a- 


zinſt himſelf. But where the Debtor broke, 
d turn'd inſolvent after the indefinite Pay- 
tent, before he made his Election, the ſame 
7as not found applicable to a Sum ſecured by 
aution, to the Prejudice of the Creditor, to 
hom another Sum was reſting without Cau- 
Won, which thereby would have been loſt (c). 
It no expreſs Application be made by the 
WDcbtor, *tis preſum'd in duriorem ſortem (d), 
Pas to extinguiſh Bonds bearing Annualrent, 
\pprifings or Adjudications ; rather than ſim- 
ple Tickets, without Clauſes of Annualrent, 
Wor other Securities and Obligements, wherein 
he Certifications (e) and Penalties are milder, 
more tolerable, and leſs dangerous. Debts a- 
gain that are liquid and uncontroverted ( 205 
an 


(a) L. 1. f. de ſolution. (b) 13 Febcuary 1680, M. 
reith contra Campbell. (c) Inter eoſdem, (d) L. 3. Ff. 4 
ſolutionibus, (e) Theſe are ſomething of the Nature o 
a Sabpoena in the Law of England, (f) L. 1. F. coder. 


x... att 
and whoſe Term of Payment is come, and for 


which the Payer is principal Debtor, are ur- e! 
derſtood to be firſt ſatisfied. When there are 
other Debts of Cautionry, or ſuch as are con-. Ny 
troverted, or hath Terms current (a); cateriihe 
paribus, the Preſumption of Payment lies againſti n. 
the oldeſt Debt (5). Yet partial Payment toes 
a Creditor of a Bond bearing Annualrent, will eic 
be imputed in the firſt Place in Satisfaction ofMicli 
the bygone Annualrents ; even when the Credi- ore 
tor's Diſcharge runs indiſtinctly in Part of Pay-. 
ment of principal Sum and Annualrents, albeit Were: 
the Principal be cauſa durir (c) Becauſe, Wer 
ſays Scaccia (d), Men uſe to gather the Fruits Hur 
before they pull up the Tree. The Applica- ep 
tion of the whole to Bills of Exchange, is r 
caſy, taking this along with us, That they ;; 
bear Annualrent in the Caſe of not Acceptance Miri 

from the Date, and in Caſe of Acceptance and 
* Payment, from the Day of their falling the 
uc. | IEP XU 
XX. The Effect of Payment is to anmul he 
and make void the Bill, if the whole Contents he 
be paid; or to leſſen and bring, it down pro- Nin 
portionably, in the Caſe of partial Payment; Not 
and that with Reſpe& both to Principal and dit 
Cautioners, or other Acceſſories (e). The Ane 
Poſſeſſor of two Bills having, for further Secu- no 
| ; rity, thi 
y _ th. 
) L. 3. S 1. L. 4. f rodem. (b) L. 97. ff. eodem. 7 
c 


(c) L. 5. S 2. & ult. I. 48. ff. eodem, (d) § 2. gloſs. 5 
N. 99. (e) L. 43. F. de ſolution, ES 
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got his Name filled up in two blank Bonds 
ze Drawer had lying by him, granted by him 
d another Perſon, as Co-prinipals, without 
y Ciauſe of Relief, which were delivered by 
e Drawer to the Poſſeſſor, upon his Back- 
ond, mentioning the Cauſe of conſigning 
eſe Bonds; and declaring, That the Bills 


eliver'd to the Drawer: Theſe Bills were in- 
ors d to a third Party, with whom e 
having compted, he accepted of Bills for 
reater Sums drawn upon him by that third, 
derſon, pay able to the firſt Poſſeſſor. For Se- 
urity whereof, he being allowed by the Ac- 
epter (who drew the firlt Bills) to retain the 
ormerly conſignꝰd Bonds, and upon his giving 
new Backbond relative to the new Bills, the 
rſt being cancelled. This Point came under 
Debate, Waether the ſecond Conſignation of 
he Bonds by a Correus debendi, was an effe- 
tual Security for the new Bills, and obliged 
he other Co-principal 2 It was alledged for 
he Poſſeſſor, That the ſaid Co-principal ha- 
ing implicitely truſted the Bonds to the Drawer 
t; Wot the firſt Bills, to be us'd as a Fund of Cre- 
dit, without Limitation, (for which probably 
he Ihe had Proviſions, ſince the Bonds contain'd 
u- Wno Clauſe of Relief) the Truſtee might uſe 
„chem again and again, as he thought fit: O- 
_ {Wtherwiſe they could not be binding upon the 
n. N Co-principal, even for the firſt Bills, ſince he 
„ deliver'd them not to the Creditor, nor could 


poſſibiy 


eing paid, the Bonds ſhould be null, and re- 


_ C wo J 

poſſibly know who would be his Party. A 
as the Truſtee might have made the Ronds p 
blank through ſeveral Hands, upon Back-bond 
he might as well, after filling up of the Cred 
tor's Name, and taking his firſt Back-bond 
change that Back-bond for another; becau 
whoever puts his own blank Bond or Bill i 
another's Hand, does in eflect the ſame Thin 
as if he had given him a ſeal'd Bag of Mong 
which the Receiver might impignorate as of 
as his Occaſions requird. And the giving d 
. @ blank Bond is not like the granting a Bond 
in Corroboration; this being evidently limite 
by the Granter's expreſs Intention, whereas th: 
other is not. The Lords found, That the firl 
Bills, for which the Bonds were conſign'd only 
as a corroborative Security, being out of the 
Field, and the Creditor's Back-bond given 

thereupon cancell'd and retir'd; theſe Bonds 
could not be impignorare a ſecond Time, fo as 
to oblige the other Co-principal without his 
Conſent, the Truſt being limited by the taking 
of the firſt Back-bond (a). 

XXI. It frequently haprens, that by one 
Payment, different Obligements of ſeveral Per- 
ſons are diſcharged (5): As when a Bill for 
Valve received is duly accepted and paid by 
the Drawer's Debtor ; which inters an Exone- 

| ration 
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* 


(a) 10 Dicember 1696, Baillie Warrander and Alexan- 
der Carſtairs againſt Ramſay of Blackcraig. (b) L. 64. 
& de ſelution. 
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tion not only to the Drawer and Indorſer 
om the Creditor in the Bill; but alſo to the 
ccepter from both Drawer and Poſſeſſor. 
ut tho Payment of a Bill exoner the 
ebtors therein at the Hands of the Poſſeſſor; 
brings them under new Obligations to 
e Payer; which differ according to Cir- 
ances. Payment ſimply and in the pre- 
ſe Terms of the Bill, by the Perſon drawn 
pon, if he was Debtor to the Drawer, or the 
erſon for whoſe Account the Bill was drawn; 
fords Ground of Compenſation : And if not, 
ionem mandati (a), for his Reimburſement ; 
d a Reward by and attour for his Pains, 
pmmonly called Proviſion; the Quota whereof 
ters in different Places (b). But generally 
is 4, 5, or, and ſeldom or never exceeds 
per Cent. at moſt: Beſides which, the Cor- 
:ſpondents always deduce out of the Sums re- 
itted to them, Brokerage, Poſtage of Letters, 
nd all other Charges whatſoever. This is 
ontrary to the Nature of an ordinary Man- 
ate, which ſhould be gratuitous ; and, if any 
hing interveen by way of Merces, degenerates 
nto Locatio Conductio (c). A Bill payable to 
ne for the behoof of the Perſon drawn upon, 
being, in order to the negotiating, put into 
M the 


_— 


(a) L. 5. . de obligation. & Act. Rot. Gen. Dec. 51, 30. 
1. (b) Ibidem Dec. 16. N. 11. Dec. 30. N. 2. Scaccia 8 
. Gloſs. 3. N. 1. (c) & lt. Inſt. de mandato. I. 1. SY __ 

t. ffe eodem. 4 | 
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the defign'd Accepter's Hand, who, to gai 
the more Credit to it, adjected another Per 
ſon's Name to the Direction ex poſt facto, wit 
out the Drawer's Knowledge or Conſen 
and prevail'd with him to accept the Bill joint 
ly and ſeverally with himſelf, upon his granting 
an heritable Bond to relieve that other Per 
ſon of all hazard thro' his Acceptance; the 
new Accepter, who, upon Diſtreſs after thi 

firſt Accepter turn'd Bankrupt, paid the Bill 
intitled to Recourſe againſt the Drawer. See 
ing he was not bound to know that his Name 
had been added to the Direction by another 
Perſon than the Drawer himſelf. But thei 
this Recourſe to the diſtreſs'd Accepter was ali 
lowed only for the half of the Sum paid, and 
he ordain'd to aſſign the halt of the Bankrupt 
Bond of Relief to the Drawer, both being 
reputed as correi promittendi, ſince the Accepter'ſj 
failure (a). Again, one having paid a Bil 
drawn upon him not bearing Value in his own 
Hand, Action of Recourſe for Reimburſc- 
ment was allowed to his Heir againſt the 
Drawer : Albeit the Drawer a Merchant, 
ofterd to prove by his own Compt-Book, and 
to give his Oath in Supplement, that the Bil 
was drawn for the Price of Goods taken oft 
from him by the Perſon drawn upon, in 1c 
ſpect the ſaid Compt-Book had not been re- 


ularly kept (6). 
5 XXII. If 


(a) 27 Fune 1711, & 15 July 1712. Wilſon contra 
Mackenzie, (b) 4 Fuly 1711. Cunningham contra Agnew 


CO 16 3 f 
XXII. If a Bill drawn upon account of 2 
ird Party, be freely and {imply accepted and 
id ; the Payer can never trouble the Drawer 
don that Head: But has only that third 
rſon to ſeek for his Relief. Yet a Bill being 
an and accepted by the Order, and for 
e Account of ſuch a one, and the-Accepter 
ling; it will ly upon the Drawer to ſatisfy 
e Poſſeſſor: 'Tho' at the ſame Time Action 
Relief be competent to him againſt the 
ty for whoſe account he drew (a) | 
X XIII. The Payer of a Bill ſupra Proteſt, 
mes in place of the Poſſeſſor by vertue of the 
yment, even without Affignation, or Indor- 
ion (6): And without any Obligement up- 
bim the Poſſeſſor, as receiver of the Mo- 
o. Which Payment ſupra Proteſt pro- 
Wceth Action Negotiorum Geſtorum (d), even 
© the Perſon drawn upon accepting and pay- 


ile ſupra Proteſt in Honour of the Drawer, 
wilo' he negle&ed the Order in the Bill (e), 
o may purſue the Drawer, without neceſ- 
he 


y of firſt diſcuſſing the third Perſon for whoſe 
ccount the Bill was drawn: Tho” that muſt 
nd done when the Acceptance is ſupra Proteſt; 


1 Wat the Drawer might alſo remain obliged ; 
oft Ef M 2 at 


re-) Scarlet cap. 42. R. 30. (b). Edit. de Commerce 

$73. Tit. 5. Art. 3. Scarlet cap. 18. R. 5. (c) Scaccizr 
I. Gloſs. 5. N. 392. Rot. Gen. Dec. 168. (d) L. 2. ff. 
F Negot. Geſt. L. 4. ff. eodem. Rot. Gen. Dec. 6. N. 7. Dec. 
tra . N. I. 3. (e) Rot. Dec. 23. Dec. 6. N. 8. Scaccia & 2 
,.. 5. N. 3 58. Du Puy. cap. 9. N. 8. 


at leaſt there muſt be an antecedent reyaluit 
upon the third Perſon (a). But if the Pay: 
upra Proteſt, was forbid to do it, by the Pe 
ſon for whoſe Honour he paid; he will ha 
no Action againſt that Perſon for Reimburl 
ment (b): I ſay, he who pays a Bill ſup 
Proteſt ſutcecds ipſo. fatto to the Poſſeſſo 
Right; but with this Limitation, That if 
paid for Honour of the Drawer, he'll have! 
Action againſt Indorſers ; and if in Honour 
an Indorſer, can only ſeek him or the Draws 
or prior Indorſers for Reimburſement ( 
Therefore the Diſpoſition: of the ſaid Edi 
1673 (d), \ which ſubſtitutes one that pa 
fiupra Proteſt in the entire Right of the Pol: 
ſor of- the Bill, can 'only take. place whe 
Payment is made in Honour of the laſt I: 
dorſer- The Reaſon is plain; for he wh 
pays ſupra Proteſt acts profitably for the 
obligedto make it effectual: And has Adi 
on not only againſt the Party for: whoſe He 
nour he paid, but againſt all that ſtood bour 
to warrand him; as alſo againſt the Perf 
that ſimply accepted the Bill and ſuffered | 
to be proteſted (9. Nevertheleſs the Pay: 
ſupra Proteſt being to redraw for his Rem 
burſement, (having paid without Effects 


(a) Scarlet cab. 30. R. 18. (b) Scaccia ibid.” N. 39 
Du Pig ibid. N. 21. (c Abid. N. 11. Scarlet cap. 18. 


11. (d) Tit. 5, Art. 1. (e) Aſaldi de Anſaldis de Con 


— * 


merc. & Merc. Diſc. 79. R. de Turri Diſp. 2. Qu 
13. N. 37, 38. | | 3 Sk 1 


N 

Hand) can only do it directly upon him 
whoſe Account he honoured the Bill (a): 
hatever the Poſſeſſor might have done, had 
been ſimply proteſted (b). A Negotiorum 
tor ſuch as he is who pays for another's 
onour ſupra Proteſt, being obliged to do for 
at other in the moſt profitable manner; and 
redraw upon a remoter Place, would load 
m with a higher Exchange, and more 
harges. „ £ * 
XXIV. As there is nothing more ordinary, 
an for a Debtor upon Payment or Satisfacti- 
n, to get up his Bonds and Obligements: 
oa Perſon having compted and cleared with 
Correſpondent, on whom he had drawn 
ills, that were accepted and paid, and for 
hich he had given him Satisfaction, was or- 
lain'd to get up his own Bills, Altho' this 
as alledged by the other Party, to be con- 
rary to the univerſal Cuſtom of Merchants 
ind Factors, who always retain Bills accepted 
and paid by themſelves (c). | 1 


| M 3 1 4 CHAP. | 


(a) Du Puy ibid N. 10. Scarlet cap. 18..R. 20. (b) 
30% % De Puy ibid. (c) 27 February 1702. Earl of Balcarras 
. gaiaſt Henderſon, | | 
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Action and Diligence competent upon Bills of E 

change, where the 2oth Act 3d Parliamen 
K. Charles II. is fully and particularly ex 
plain dl. ä 9 


Hine diſcourſed in the foregoing Cha 
1 1 ter, of the various Effects and Actiot 
reſulting from the Payment of Bills of E 
change: I proceed to ſhew what manner q 
Action and Diligence may paſs upon them 2 
the Inſtance of the Poſleflor, in caſe. of not Ac 
ceptance or not Payment. My Lights of D 
rection muſt be fetched from the 2oth Act z p, 
Parl. K. Ch. II. as being the true Compaſs to ſte 
by in this Matter. Which Statute runs thus 
Dur ſovereign Lozd conſidering how neceſſa 
ir is koz the flouriſhing of Trade, that Bills 
02 Letters of Exchange be duly paid, and have 
ready Execution conkozm to the Cuſtom of « 
ther Parts, doth therefoze, with Advice and 
Conſent of his Eſtates of Parliament, Sta 
tute and Oddain, That fozeign Bills of Ex 
change from oz to this Realm, .duly p2otef: 
7 koz not Acceptance, oz koz not Payment, 
the laid Pꝛoteſt having the Bill ok Er 
change prefixed, is regiſtrable within dr 
Months afrer the Date of the ſaid Bill 
in caſe of Non-acceptance, oz after the ing 
| n 


(167) | 

ing due theredt, in caſe of Non-payment] 
n the Books of Council and Seſſion, oz other 
ompetent Judicatures, at the Jnſtance of the 
Perſon to whom the ſame is made payable, 
n his Onder, either again the D2awer, / oz 
Indozſer, in caſe of a Pꝛoteſt fo2 not Ac: 
eptance, oz againſt the Accepter, in caſe of a 
doteſt fo not Payment, to the effect it may 
have the Authozity of the Judges thereof in- 
erponed thereto, that Letters. of Hozning 
pon a imple Charge of cx Days, and others 
Exetutozials neceſlary may paſs thereupon, 
oz the whole Sums contained in the Bill, 
s well Exchange as Pyincipal, in Fozm as 
ffeirs : Sicklike, and in the lame Manner as 
pon regiſtrate Bonds, oz Decreets of Regi⸗ 
ſtration, pzoceeding upon Conſent of Parties. 
Providing always, That if the ſaids Proteſts 
be not duly KRegiſtrate within Cx Months in 
anner above pꝛovided, then and in that Caſe, 
the ſaids Bills and Pꝛoteſts are not to have 
ummar Execution, but only to be purſued by 
way of o2dinary Action, as actoꝛds. And far- 
ther, the Sums in all Bills of Erchange bear 
Annualrent, in caſe of not Acceptance, fronr 
Ihe Date rhereof, and in caſe of Acceptance, 
Wand nor Payment, from the Day of their fal- 
ling due, ay and while the Payment thereof. 
And farther, notwithſtanding of the foyeſaid 
ſummar Erecution p2ovided to follow upon 
Bills of Exchange, fo2 the Sums therein con- 
tained, in manner above ſpecified ; Net 42 is 
calom 


Py 


- = x2688 }) 
leaſom ra the Party Charger to purſue | 
the Exchange, if not contained in the Cai 
Wills, with Re-erchange Damage, Inter 

and all Erpences, befoze the ozdinary Jude 
oz in caſe. of Suſpenſion to eik the ſame WF 0 
the Charge, at the diſcuſſing of the ſaid Su an 
Cpenſion, to the effect that the ſame may Mea 
liquidate, and Decreet given therekoze; eithis c 
againſt the Party Principal, or againſt hinWra' 
and his Cautioners, as accords, This Act 
ſhall endeavour particularly to explain. 


D R EF A CHE. 


( Onſidering how neceſſary it is for the flouriſhi 
, Trade, that Bills or Latters of Exchange | 
duly paid, and have ready Execution, conform 
the Cuſtom of other Parts. | And yet the Execu 
tion that is provided by this Act to paſs upo 

Bills of Exchange, varies in ſeveral Point 
' from the Cuſtom abroad. But *tis needlck 
here to enter upon the Detail of the Dit 
ferences betwixt the Scottiſh and foreign Cu 
Nom ; ſince I touch upon em in their par 
ticular Places. Only I infer from this Pre) 
face, that foreign Cuſtom muſt regulate the 
Diligence, when our own Acts of Parliament 
are ſilent, and determine nothing, 


SECT 
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ud Caſe F any foreign Bill of Exchange from 
7 or to this Realm, duly proteſted for not Acce- 


ance, or for not Payment.] Some allow no 


healing in Exchange to be lawful, but what 
1th expede by foreign Bills, i. e. ſuch as are 
hig raw n in one Country, to be paid in another: 
\cWVhich was indeed the firſt and moſt ancient 


ay. So, if a Bill be drawn in Amſterdam, 
dy one Perſon upon another, payable in the 
ame Place, or at Rotterdam, or any other 
Part within the Province of Hilland; tis no 
jore privileg'd than a common Obligation 
a). And in Caſtile they have a Law, diſchar- 
ging all Perſons to make Profit by adyancing 
Money upon Exchange from one Place to ano- 
ther within the Kingdom, under the Pains of 
forteiting the Money, and being puniſhed as 
Uſurers (v); tho” that Statute be not rigidly 
obſery'd (c). Others, as thoſe in France, do 
not diſpute the Lawfulneſs of Inland Exchange, 
provided it be from and to diſtant Places with- 
in the ſame Kingdom or Province; ſtill hold- 
ing, that local Diſtance is eſſential to an Ex- 
change Contract, without which it degenerates 
into Uſury (d). But our Cuſtom is mare li- 

| beral, 
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(a) Ricard p. 125. (b) 55 de Salas de Cambio, dub. 
10, N. 3. (e) R. de Turri dſp. I. queſt. 28. N. 6. (d) 
Du Puy chap. 1. N. 4. . 


| A a0 2) 
beral, in allowing Bills to be made pay 
after a certain Time, even in the ſame Pia 
where they are drawn or indors'd ; which 
the daily and univerſal Practice, and of f 
Bank in particular. For it is not that Sort 
dry improper Exchange, which 1s general 
diſallowed (a). | 

II. This A& mentions only foreign Bill 
and not ſuch as are drawn from one Pla 
within Scotland to another: Which was ſo « 
der d, leſt People had been tempted with th 
Privilege of ſummary Execution, to conſtitu 
all their Debts by Bills, and none by Bonds. B 
in England, foreign Bills of Exchange are t 
gulated by the mercantile Law and Cuſton 
without any Statute that I know to inforce th 
ſpeedy Recovery of Payment. Which occaſ 
ons a late Author (b) to complain, That it! 
no extraordinary Thing now-a-days to ſee Me 
chants there, a Year or two at Law togethe: 
about the Payment of a Bill of Exchange. 

III. Inland Bills of Exchange had not i 
England, before the Year 1697, any Manne 
of Force or Credit. But, at length, ſeeiny 
great Damages frequently happen'd in thi 
Courſe of Trade, by Reaſon of the Delays 0 
Payment, and other Neglects of ſuch Bills 
theſe bearing Value received, were ordaine( 


to be ſummarly negotiated by proteſting, accc 
pting 


(a) Vid. furp. chap. I. S 2. (b] Mr. Fuſtice in his ge 
neral Diſcourſe of Money and Exchange. 


* 


Th 
e( 


„ ) 


on ing, and giving Advice thereof, &c. provided 
- "Wie Bills be drawn for 20 lib. Sterling or up- 
ich W-rds (a). 


IV. Our Law hath not only made careful 
roviſion for the due Payment of foreign Bills, 
t alſo of inland Draughts. Summary Exe- 
tion, by Horning, is ordained to proceed 
on Bills or Tickets drawn upon, or granted 
y, or to, and in Favour of the Bank, and the 
anagers or Adminiſtrators thereof, and pro- 
ſts thereon, as is appointed to paſs upon fo- 
ign Bills (6b). Again, The like Execution 
aſſeth now upon all Inland Bills and Precepts, 
$ is appointed to paſs upon foreign Bills by 
is Act 20. Parl. 3. Ch. II. 1681 : Which Statute 
extended in all Points to inland Bills and Pre- 
pts (c). Yet, whether under that General 
e Privilege of Annualrent be comprehended, 
ems not ſo clear. For, as it may be alledg'd 
vr the Affirmative, That ſeeing generalia de- 
ent generaliter intelligi, and the Act 1681 1s 
tended in all Points; the Clauſe concerning 
Annualrent being one of them, muſt be under- 
tood as carried under the General: Eſpecially 
onſidering, that this Senſe is confirm'd and 
cquieſced in by common Practice; no-body 
ver ſcrupling at the Payment of Ann 
or 


ade 


(a) 9 & 10, W. III. C. 1). 3 & 4. A. C. 9. 8 4 U 
9%. junct. 7. A. cap. 25. (b) Act of Parliament 17 
uh 169 5, which is not inſerted in the printed Col- 
ettion of the Statutes of Scotland, (c) AF 36. Sef 
. Par. X. W. 


8 


r 
for inland Bills. So, it may be pleaded upa 
the other Side of the Queſtion, 1. Annual 


rent being ſtricti Juris, is not to be. inferr'd 
by tacite Conſequences. 2do, This Act being re 


: , | 18 is 
ſtricted to Execution, which only it expreſſeth or 
the Ge! eral of all Points can be no more extenWe t 


five than the Subject- matter. Becauſe, verb 
debent intelligi ſecundum ſulbjectam materiam ; 
and ſome magiſterially tell us of Fifty Ways 
whereby a general Clauſe is reſtricted : Conſe- 
quently the Meaning ſhould be, that the Ad 
' 1681 is extended to inland Bills and Preceprs, 
in all Points, relating to Execution and Dili 
gence. But now the Lords have found Annual- 
rent due upon inland Bills, as well as others 
(a). However it may be here noticed, Thatf 
Bills or Precepts for Delivery of Salt, Meal, 
or ſuch Fungibles, are not privileg'd as Money- 
bills; tho” the ordinary Solemnities requir'd 
in other Writs, may be diſpenſed with in them, 
when granted iz re mercatoria (b). 1 

V. Inland Bills and Precepts muſt alſo be ne- 
gotiated as foreign Bills, by duly preſenting c 
them, proteſting for not Acceptance and not! 
Payment, and adviſing the Drawer or laſt In- 
dorſer thereof. So the Poſſeſſor of an inland 
Precept granted by his Debtor in a Bond, not 
having proteſted the ſame for not Payment, nor 


done 


© ts a8. 


_—_— 


(a) 8 June 1705, Blair contra Oliphant. (b) 16 De- 
cember 1713, Leſlie contra Fobertſon; 19 February 1715 
Douglas contra Colonel Erskin, | 


55 ' a 
= OT 
dne any Diligence againſt the Accepter of the 
recept till he broke, was found to have no 


rt ecourſe for Payment againſt the Drawer or 
15 is Cautioner in the Bond (a). As to the 
ech ormalities of duly proteſting, and the Nature 
r. f theſe Proteſts, enough hath been ſaid (6); 

ba F 


hich it were nauſcous here to tepear. 
VI. Promiſſory Notes, (called in France, 
Billets de Change, or Notes of Exchange) where- 
dy any Perſon promiſes in Writing to pay to 
dne or his Order, any Sum of Money therein- 
entiored, have the ſame Effect both in 
rance (c) and in England (d), as inland Bills 
df Exchange, as to Indorſement thereof, and 
maintaining Action thereon, for Payment of 


10 the Sum, with Coſts and Damages. Only 
4 there is this Difference, That, whereas a Bill 
ak be proteſted, the Party failing to pay a 


Note, muſt be ſummoned to a Court. 

VII. Promiffory Notes have no ſuch Privi- 

lege in Corlaud. Therefore a Merchant's Note, 
0 


whereby- he obliged himſelf to pay a Sum to 
18 e e eee or Order, at ſuch a 


at any other Place, with the current 
Exchange, was found to be only a ſimple 
Ticket, and not of the Nature of a Bill of 
Exchange, in Reffect there was not a Drawes 
„ VIE CID AL ON OA 


(a)-11 Fa 1706, Brand contra Yorſtoun. (b) Sup. 
chat. C. (c) Edit de Commerce 1673, Tit. 5. Art. 27. 
Tit. . Art. 1. Du Puy Art des Lettres de Change, chap, 
ob Sift a 4 . hel. 4 


* LE 


(14) 
and Accepter; and therefore null, for Want ¶ are 
Writer and Witneſſes Names and Deſignation b 
(a). The like Note, whereby one promis d t 
pay to a Petſon, or Order, a Sum Value r 
ceiv'd, being indors d to.a third Party, wa 
for the ſame Reaſon, compens'd with the In co 
dorſer's Debt (b). Nor doth the Engliſh Sta- Bil 
tute of 3. and 4. A. Cap. 9. giving the like ſſe 
Remedy upon promiſſory Notes, as is now uſed 
upon Bills of Exchange, for three Years, tho' 
made perpetual by an A& of the Britiſh Par- 
liament fince the Union (c) extend to pro- 
miſſory Notes in Scotland (d). Becauſe the Wort 
Britiſh Statute doth only make the former, 
which was a temporary Law of England, to 
have perpetual Force there; and being but 
an acceſlory, can go no further than the Sta- 
tute of England, it was calculated to continue. ei 


SECT. II. 


T. HE. ſaid Proteſt. having the Bill of Exchange 
prefix d, is regiſtrable within fix Months af- 

ter the Date of the ſaid Bill, in caſe of not Ac- 
ceptance, or after the falling due thereof, in caſe 
7 Non payment, &c.] Bills of Exchange have 
every where paratam executianem; For retarding 
whereof, no Exceptions are admitted, but ſuch 
as 


— rn 


(a) 29 January 1708, Arbuthnot contra Scot. (b) 12 
February 1708, Bundie contra Kennedy. (c) 7 A, cap. 25. 
(d) 6 December 1711, Ting contra Eſdale. 


( 175 ) 
nt ¶ ¶ are inſtantly verified and inſtructed (a). Bux 
t by this AG, after ſix Months from the Date 
the Bill, in caſe of not Acceptance, or from 
falling due thereof, in caſe of Non-paymentr, 
thin which Time only, ſummary Diligence 


In competent by Regiltration (b). And yet 
Sta- Bill payable at a certain Day, which the 


pſleflor neglected to proteſt for not Acceptance 
ithin ſix Months of the Date, was found 


ho'MWly proteſted for not Payment, and regiſtrate 
ar- Hainſt the Drawer, within fix Months after 
ro- e Term (c). Here, ſome would think, the 
the Words procceded upon the Suppoſition, that 


Wills payable on a preciſe Day, require no Ac- 
Woptance, nor to be proteſted for not Acce- 
tance; and that the Creditor therein needs 
er to offer his Bill, till the Term of Pay- 
tent elapſe, and then proteſt for not Payment; 
it be otherwiſe with Bills drawn on ſo 
any Days Sight, which muſt be offer'd in or- 
er to Acceptance, for determining the Time 
f their falling due. But this Diſtinction be- 
ixt theſe two Kinds of Bills, hath neither 

oundation in the Act of Parliament, nor in 
he Merchant-Cuſtom. And if Bills payable 
Wt a certain Time after Date, were not to be 
luly negotiated, by preſenting in order to Ac- 
eptance, and proteſting for Want of it, as 
well 

(a) G. Dunoꝛeti dec. 268. N. 4, 5. Boer. dec. 295. N. 7. 
dcaccia de appellat. lib. 3. cap. 2. queſt. 179. (b) Which 
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sa Decree or Sentence in the Conſtruction of Law. 
Cc) 25 Fuly 1699, Robert Yule againſt James Richardſon. 


4414 


CITY 

well as Bills on ſo mam Days Sight; it woul; 
interrupt Commerce, and; ruin Merchants (a) 
Therefore it ſeems mote probable, that thr 
main Reaſon” of the foteſaid Decifion was 
becauſe the Drawer could qualify no Prejudic: 
he ſuſtained bY the Poſleflor's neglecting ro pre 
teſt for not Acceptance; ſince the Perſon drawi 
upon had none of his Effects. 

II. Tho a Bill bear no Conſent to the Regi 
ſtration, yet a Proteſt having the Bill prefix d 
may be regiſtrated by Vercue of this A&;M 
which is narrated in the Beginning of the regi-W 
ſtrate Paper. And ſometimes Inſtruments off 
Proteſt, without the Bill prefix'd, have been 
regiſtrate; but unwarrantably. i 


. 


AT the Inſtance of the Perſin to whom the ſame 
is made payable, or his Order.] The fimvlcÞ 
having of a Bill, is a ſufficient T'itle to proteſt 
for not Acceptance; but none, without an 
active Title in his Perſon, can effectually pro- 
teſt for not Payment, and obtain the proteſted 
Bill to be regiſtrate at his Inſtance. Pecauſe 
the accepting of a Bill puts nothing in the 
Preſenter's Pocket; but is merely an Oblige- 
ment to pay in the Terms on't, to the Perſon 
that ſhall have Right thereto at the falling 
due: Whercas Payment of a Bill can only 5 
G made 


\ — 
* * 


* &) See g. boy. 5. N. 6. 
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ade tij one having Right to receive and diſ- 
harge; and conſequently ſuch a Perſon only 
ay proteft for not Payment: The Deſigri 
hereof being to put the Debtor ia mora ſol- 
endi, ſo as to infer Exchange, Re-exchange 
d Damages ; which can never be without a 
ctive Title in the Proteſter. ve 
II. When a Bill is payable to two or more 
erſons conjunctly and ſeverally, any one of 
em may receive Payment, and diſcharge the 
br (a); But then, after one has charg'd 
"or it in his own Name, the Bill cannot be 
4 hrs ed paid to any other without his Con- 
"nt (6). ſh 


8K E T. IV. 


lber againſt the Drawer or Indorſer, in caſe 
S of a Proteſt for not Acceptance. | By the 
Fuſtom abroad, the Creditor of a Bill that is 
fler d to be proteſted for not Acceptance, 
annot recur by Action and Diligence againſt 
he Drawer or Indorſer, for Payment, before 
he Term; unleſs he be vergens ad inopiam *: 
But only to oblige to give ſufficient Security 
or Payment, at the Day and Place appointed; 
with Charges and Re-exchange, in caſe of 
ailzie, to be valued according to the Courſe 
hen. After which Security is given, they can 
be 


(a) 4g. J. 31. 8 1. F. de novat, (b) 4g. I. 16. . de 
ob, Reis conſtit. | „ 
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1 
be no more troubled than if the Bill had ber; 
accepted; and the Poſſeſſor muſt * fa 
ther Diligence till it fall due (a). Yea, thoug 
an Indorſer ſhould before the Term give 8 
tisfaction to the Creditor, he cannot till the 
oblige the Drawer or a former Indorſer to n 
imburſe him, if they be willing to find Sure 
in Manner above-mentioned (5). This, I (a; 
is the Practice abroad: But, by our Ac: ( 
Parliament, when a Bill is proteſted for ng 
Acceptance, the Poſſeſſor has immediate R. 
courſe, by Horning, Cc. againſt the Draw: 
or Indorſer, even before the Term of Paymen 
For if it were otherwiſe, the Creditor migi 
ſometimes (as when his Bill is payable nu 
or ten Months after Date) be debarred fro 
the common Benefit of ſummary Diligence 
which is only competent within ſix Month 
And perhaps it was in Expectation that th 

Bill would be accepted by ſuch a one, thalf 
the Creditor conſented to allow a longer Ten 
for Payment; whereof being diſappointed b 
the Refuſal to accept, it were hard to for]: 
him to wait the Term, ſeeing thereby 

might run a Risk of loſing his Money. 


SECI 


(a) Du Puy chap. 7. N. 6, 7. Ricard P. 115. San 
chap. 13. R. ), 8, 18. (b) bid. R. 19. 
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I againſt the Accepter, in caſe of a Proteſt for 

not Payment, &c.] An accepted Bill being 
roteſted for not Payment, is regiſtrable in or- 
er to Horning, and other Diligence, againſt 
e Accepter, whom the Poſſeſſor mult firſt diſ- 
uſs: And that being done without recovering 
| ayment, he has only an ordinary Action for 
naking his Money ctteftual, againſt the Draw- 
and Indorſers: who yet may be purſued 

onjunctly or ſeverally, in ſolidum. Herein our 
aw recedes from the Cuſtom abroad, which 
nakes Drawer, Indorſer, and Accepter, liable 
o the Creditor in the Bill, without any Bene- 
t of Diſcuſſion (a). And what can be the 
Reaſon, why it is not ſo with us? But that 
he Accepter is conſidered as principal Debtor, 
om the firſt Deſign of the Parties to have the 
Bill paid by him; the Drawer and Indorſers 
deing but ſo many Mandators, much the ſame 
in Law, as Cautioners, who regulariter are only 
able ſub/idiarie, after diſcuſſing of the Principal 
(35). And if ſummary immediate Diligence 
were allowed againſt the Drawer or Indorſers, 
they could not propone the moiſt ordinary De- 
N 2 fence 


1 


(a) Marqubardus lib. 3. cap. 8. N. 5. Neoſtad. Suprem. 
Cur, Holl. Zeland, &c. Dec. 12, Du Puy cap. 16. N. 1. 
Voet. in Pand. lib. 22. tit. 2. N. 9. Reſp. Furiſc, Hol- 
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e 
fence and Exception againſt the Poſſeſſor, viz 
that he ſuffered the Accepter to break by his 
Omiifion of due Diligence, but by Way c 
Suſpenſion : Which would be both expenliye 
and troubleſome. The Creditor in à Bill pro- 
teſted for not Acceptance, has alfo Action a- 
gainſt him on whom it was drawn ; if he un- 
juſtly refuſed to accept, having Proviſions in 
his Hand (a). Thus a Perſon who ſuffered 2 
Bill drawn upon him to be proteſted for not 
Acceptance, was found liable to the Poſſeſſo 
in quantum he had of the Drawer's Effects, at 
proteſting of the Bill, and to be in mala fil 
to pay thercafter to the Drawer (5). And as 
the Poſſeſſor of a Bill having firſt diſcuſſed the 
Accepter, has ſubſidiary Recourſe againſt rhe 
Drawer, and all Indorſers: So thoſe who in- 
dorſed after Acceptance of the Bill, hare 
Ground of Relief off the Drawer, Accepter, 
and other more early Indorſers; and every Indor- 
ſer off thoſe that went before him. But ye: a 
Bill payable at a certain Day, being proteſted 
for not Payment, after the falling due thereof, 
without a previous Acceptance, or Proteſt for 
not Acceptance; was found regiſtrable againſt 
the Drawer (c). And Horning againſt the Ac- 
cepter upon an Inſtrument of Proteſt for not 
Payment, againſt the Drawer, and all others 
concern d; without expreſs Mention of the 


Ac- 


) Stair's Infit. lib. 1. tit. 11. $ J. (b) Decenla Pain 
9. 1712, Gordon contra Anderſon. (c) Fuly 25 1669, 
Robert Yule ag init Richardſon, See ſip. Sect. 2. N. 1, 


(181 ) 
ocepter, was ſuſtained (a): Altho there be 
o Action competent againſt the Drawer, till 
he Bill is proteſted againſt the Accepter For 
Proteſt for not Payment, needs not be uſed 
gainſt the Party perſonally, or at his Dwell- 
g- Place; but only at the Place of Payment. 
he Polieſſor of a Bill payable at a certain 
day, having ſignified the Draught, by. a Let- 
r to the Perſon drawn upon, deſiring to know. 


hetner he would accept; and receiv'd An- 
ver, acknowledging he had Effects of the 
Drawer's, and that he ſhould be careful to have 


em applied toward the Payment of his Debts, 
ut was reſolv'd to clear oft firſt, ſuch as he 
imſelt Rood ingag'd for; and hoping the Poſs 
flor would be diſcreet, and not proteſt the Bill, 


r he expected ſufficient Ettects from the Draw=- 


at ſuch a Day. When the Bill fell due, it 
as proteſted for not Payment, againſt the 


riter of the Letter, as if the Letter had been 
© 2 uwalent to an Acceptance, and Horning 
ted us d thereon. But the Lords found tlie Bill ſo 
of, roteſted, to be no Ground of a ſumma 
tor Nharge, and turn'd the ſame, into a Libel (6). 
oſt II. Correi debendi, by the common Law, are 
\c- et bound in ſolidum, unleſs the Obligement 
not Nrpreſs it ſo (c); becauſe, in dubiis potior eſt 
ers V4 ut "Debt. N 33 Conditio 
the I | 
le. 4 — 1697, John Inglis and James Fowlis 
er anſt Mackie of Palgown, (b) July 12, 1699, Wil- 
69, ND Maxwell, _ Captain M*kay, (c) L. 11. 8 Ef 
ff. de Duob. Reis Conſt. L. 4). F. lecati conduits 
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Conditio Debitoris. And our Cuſtom finds ordi 


pro rata, unleſs the Matter of the Obligati 
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narly co-principal Debtors, that are..exprel 
bound conjunctly and ſeverally, to be liable oil 


an individual Fact, or ſomething not to 
done. And in Bills of Exchange drawn upe 
two or more Perſons conjunctly, not being 
Society, every one may * for his on 
Part; fo as to be liabie but for a Proportio 
(a). But then Bills drawn upon two, witho 
expreſſing conjunctly and ſeverally, or ar 
Words equivalent, and ſimply accepted by on 
of them; were found to make him liable fo 
the whole Sum (60. From hence I infer, th 
when one of more Perſons drawn upon, woul 
only oblige himſelf pro rata; he muſt not ac 
cept ſimply, but gulificate, for his own Pan 
Acceptance of a Bill by one of two Co-par 
ners, obliges the other (c). But a Commili 
on granted jointly by two Merchants, for ſend 
ing home Wines upon their Account, with 
Promiſe to make Payment of the Bills, tht 
ſhould be drawn for the Price; and the Wind 
accordingly ſent and delivered to one of them 
to whom the Bills, tho drawn upon both 
were only preſented, and by. him acceptcd 
which being thereafter proteſted for not Pay 
ment, and the other Party Granter of the joint 
| Commuli 


. w 
1 n 1 1 
R — _ — — of 1.27 
p 


_ (a) Starlet rap. 10. K. 30 | 


wo . 


(b) January 29, 1615 
. ws contra Maxwell, (c) Molloy lib, 2, cap. 10 


9 x. - | 
ordommiſſion purſued for them: He was affoil- 
rell ed upon this Ground, that he received no Part 
one the Wine, and the Bills were never preſen- 
ati ed to him, or accepted by him, nor the draw- 
o rg thereof, ſo much as intimated to him, by 
upoMAdvice from the Drawer, or his Factor: Bur 
dn the contrary, the Purſuer took a new Securi- 
y from the Accepter, long after they were pro- 
rtiateſted, without offering to purſue the Defender, 
defoie the other was broken and gone off (a). 


. 


Hat Letters of Horning upon a ſimple Charge of 
fix Days, and others Executorials neceſſary may 
aſs thereupon. | Marius in the Preface to his 
Advice concerning Bills of Exchange, tells us, that 
auß he induſtriouſly omirs Attachments, leſt he 
ſhould give Occaſion for turbulent Spirits to 
conteſt, A Reaſon much what the ſame with 
that of the Church of Rome, for locking up the 
Scriptures from the Vulgar in an unknown 
Tongue! For, tis through Ignorance that moſt 
cn of Pleas are occaſioned. - 


— —— 


bin (a) March 24, 1685, Stewart contra William Blackwood. 
() Which are Warrants in the King's Name, to 
charge Perfons to pay Debt, or perform Deeds with- 
in a prefixt Time, upon Pain o heing declar'd Out- 

law by three Blaſts of a Meſſenger's Horn, in Caſe of 
Diſobedience. (b) i. e. Bonds or Obligations of Re- 


cord, 


II. All Hornings (5) on regiſtrate Bonds Q 
e an 


but mn Form as effeirs, muſt be upon fifteen 
-Days, —＋ by Way of Bill, as the War 
rant thereof. lai 

"Aouriſhing of Trade, that; Bills or Letters of 
"Exchange be duly paid, and have ready Exe 
cution conform to the Cuſtom abroad; Horn- 
ing on theſe is iſſued out on ſix Days Charge. 
II. By others Execitorials neceſſary, we un- 


_ "affecting his Moveables; Inhibition ( | 
priſing (e) and Adjudication: (), for affecting 


i 


n 


/ 


e 
and Decreets (a) with us, not bearing Days, 


But ſeeing it is neceſſary for the 


derſtand the other ordinary Diligences in out 
Law, for compelling a Man to pay his Debt; 
ſuch as Caption, or Execution of the Body, 
whereby his Perſon is ſeiz'd} and put under Re- 
ſtraint; Arreſtment () and Poinding (c tor 
| Dd; Com- en 


or evicting his Heritage. IV. 
(a) i. e. Decrees or Sentences of Court. (He 
Vd. ſupra Page 70. (c) i. e. Diſtraining or Diſtreſs 
(d) i. e. a Prohibition b' Letters in the King's Name 
in Favour of a Creditor, diſcharging his Debtor to ſel}, 
Aiſpoſe of, or any way Butden his Lands or Heredita- 
ments, and all other Perſons to Bargain with him, to 
the Prejudice of the Creditor's Claim, or Debt due to 
him, till the ſame be ſatisfied. (e) Or Apprifing, is 
a Decree or Sentence of 4 Meſſenger at Arms, ad- 
judging a Perſon's: Lands and Hereditaments to be- 
long to his Creditor in Payment of Debt ; but re- 
coverable, by ſatisfying the Debt within a certain 
Term of Years, called the legal Reverſion : Upon ex- 
Piring of which Legal before all is paid, the Subject 
appriled becomes abſolutely the Creditor's, who is 
called the Appriſer, (f) Adjudjcation ( which is now 
come in Place of Appriſing) is a Decree or Sentence 
of the Lords of Seſſion, of the ſame Nature, and 
Having the like Effect, as an Appriſing. 


S RR 
IV Merchants enjoy many perſonal Privi- 
goes in other Parts, which they are abridg'd' 
fheres As they cannot be arreſted or made 
:ifoners upon the publick Exchange; nor can 
acir. Perſons or Goodsibe ſeized on at ſolemn 
ai:s, for Debts elſevhere contracted: Yea,” in 
ue len, Norway, France, Spain, and Portugal, 
he Merchants of 'HansFowny ;* in Denmark and 
Muſcovy, the Merchants of Lubeck; and in 
Perfia, ali che Merchants of Germauy have tlie 


+» 


t; blick Faith for their Safety from Arreſtments, 
* pon the Road. wy 35 TY 20-28 10 
V. By the municipal Statutes of ſome-Places, 
" Ws Milan, there is a,tacite Hyportteck compe- 
0 ent for Bills of Exchange (a) : That is, Law 
8 


ives do the Creditor in a Bill, a real. Security 


V. pon the Goods of the Debtor, for the Pay- 
ent | thereof, without expreſs. Paction. But 
Nen expreſs Hypothecations of Gods without 


Delivery, are ineffectual by gu Cuſtom; and 
I, but few tacite Hypothecks allowed, whereof" 
none are for Bills of Exchange: Foriordinarily 
to Nwe prefer Parties according to the Priority of 
| is their legal Diligence ; that Commerce may be 
the mqte ſure, and leſs retarded, by not oblig - 
5 WE 55 0 too nice an Inquiry, abeut the Con- 
ain dition of uch as tl eee th, JOf 3 fo P 
- VI. Tho' the Polleifor of a Bill be not 
ect ¶ bound to ſeek for Payment, at any other Place 
EEPITTTITTIS IT in oma; oo 8 


1CC 1 N * — — — 
nd (a) Da Puy cab. 17. N. 6. Nic. 4 Genua de ſcript. pri- 
% de lit. Camb. &. 2. N. 1, 6, 7. N 
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| than where the ſame is payable (a) - Fer 


gence aga 
| + pony wang them 8 not only f 


narly the 5 bal Sum; Exchange, Re 
a 


wu * 


(6 ) 


Non- pay ment, proceed 


may, in Caſe of 
the Accepter, or his Good 


the principal mays but alſo for Damage an 
Intereſt . ; 


SECT. VIL 


Nor the wodale Samer hated in the Bill, as u 
Exchange as Principal, &c.] The Inſtrumen 
of Proteſt as being Juris Gentium, bears cord 


exchange,” ge, Intereſt and Expence (2) 
But we can only charge for the Principal, and 
Exchange, if contained in the Bill; with A 
nualrent from the Date thereof, in Cafe of no 
Acceprance, and from the Time it falls due i 
Caſe of Acceptance and not Payment; _ 
exchange, Damage and Intereſt not bein » By 
uid Debts. Tes tho* the Sums charged for be. ( 
atis ſied, the Poſſeſſor is not bound to diſcharg: it 
che Debt, and give up the Diligence, but onl f 
the principal Bill, with a Diſcharge thereof f 
reſerving the Diligence for an Inſtruction of his t. 
Claim in an ordinary Action for Exchange, 
when not Fo the Bill, Kernan, Dames t 
an L 
6 6 


n 


ibid. N. 213. (d) Scarlet cap. 11. 


(3) L. 9. ff. de eo quod certo loco. Scaccia & 2. Ghſs. J. 
N. 194, 210. (b) L. 1. . de eo quod cert. loco. I. 19. 5 
1. ff. de judiciis. (c) L. 2. F. de eo certo loco. Scaccia 
2% 4. cap. 17. R. 13. i 
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nd Intereſt. The Reaſon why the principal 
Jill muſt be retir d, upon Payment of the Sum 
od herein- mentioned, with the Annualrent, is, 
decauſe if the Bill were kept up, and only a 
zparate Receipt of the Money given, t 
hould binder the Bill to be afterwards indors d 
o another, for Value received? Againſt whom 
he Indorſer's Receipt a part would not avail 
the Debtor ; ſince Bills of Exchange are as 
gible as Money, and paſs from Hand to 
and fine onere, and affected with no ſeparate 
bligements of the Author. Therefore if the 
Poſſeſſor of a Bill ſhall refuſe to deliver up the 
fame, upon an Ofter of the Sums charged for; 
that would be to the Debtor a good Ground of 
Suſpenſion, and Exoneration from Expences of 
Fa. ff: | ER 
II. Phe Exchange is ſometimes given to the 
Drawer, ſometimes to the Remitter, and then 
tis contain'd in the Bill. Having already told 
- beſW (a) what the Exchange of a Bill is, and when 
rgeit is at, under, and above Par: It remains to 
ny fay ſomewhat concerning the way Exchange 
of; ſhould be determined, which muſt be conform 
his to the Courſe, at the Place where the Bill is 


th 


ge, drawn, to the Place of Payment (4). But how 


ige the Courſe is to be regulated, is the next and 
nd more difficult Queſtion > The riſing or falling 
of the Value of Exchange (which for its un- 


— 


" 2 
3 v 
.F — 
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* tit, 6. art. 3. 


account 


(a) Cap. 3. Sec. 14. (b) Flt. de Commerce 1673, 


4 


and when that Demand ceaſeth, Bulls are 


(88) 
accomitableteſs, one compares to the ebbing 
and flowing of the Sea) depends upon the 
preſent Rate of the Coin, in the Place the Bill 
is directed to, and the Plenty or Scarcity.of 
Money or Bills where it is drawn. Plenty of 
Money, and Scarcity of Bills, raiſeth the Ex- 
change; and the Reverſe, namely, Plenty of 
the latter, and Scarcity of the former, brings 
down the fame. Wher Ships come to carry off 
the produc of any Country, that is a Seaſon 
when Money is eaſier to be had than Bills, 
and conſequently the Exchange riſeth there; 


more plentiful, and caticr to be had than Mo- 
ney; conſequently the Exchange falleth. The 
many different Sorts of Money. current at 
Francfort, occaſions a_ great Variety in the 
Prices of che Exchange there. King Eduard III. 
of England, in the Infancy of foreign Trade, 
for determining and notifying the Courſe of Ex- 
change, cauſed Tables to ſet up in moſt of the 
general Marts. and Ports of the Kingdom, 
bearing the Value of all, or moſt of the foreign 
Coins, of fuch Countries as his Subjects had 
Commerce or Correſpondence with; and the 
Allowances to be given for remitting Mony to 
thoſe Parts. At this Day, in Cities ot great 
Trade, they uſe to publiſh weekly the current 
or preſent Courſe of Exchange. But there being 
no Judges here, as in ſome Places abroad, parti- 
cularly appointed for regulating theſe Mat- 
ters; ( cho” our Dean of Gild be Jes conſul de 
. 2 "Rab. * s LE $i +3 marchans) 
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narchans ) we have no certain uniform Rule or 
Standart fixing this Point. But with us Parties 
re abſolutely left to agree among themſelves, as 
hey beſt may, withour any legal Check, pro- 
ided they keep free from Dole, and Tricks of 
ircumvention (a). And this is partly the 
Reaſon, why the Value of Exchange is ſo incon- 
ant, riſing and falling cvery Week; that it 
xactly anſwers the Hench Proverb, change & 
vent, change ſouvent. Now this Latitude in 
Exchange, may be thus juſtified, 1. Every 
hing is worth ſo much as it may be ſold for, 
o him that knows the Quality thereof (6). 
dh, We may lawfully inhance, or bring down 
he Price of any Thing, (where there is no 
xpreſs Law to the contrary ) according to the 
Quality of the Perſon with whom we have to 
do (c). And therefore the taking of more in 
Name of Exchange from one, than from ano- 
her at the ſame T'ime, 1s very accountable ; 
decauſe a Remitter, for Inſtance, may run a 
greater Risk in truſting him who pays the 
igher Exchange; as not being ſo ſufficient a 
Perſon, or of ſo unqueltionable Credit, as the 
Man he deals with upon cafier Terms. 


SECT. 


sas Arg. I. 8. C. de Reſc. bend. sbs L. 18. § ut. ff. de 
ertis cauſ. donat. 1. 16. C. de Reſc. vend. (c) L. 4. S ult. 
de in diem addictions. : 
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8E CT. VIII. 
Roviding aluays, That if the ſaids Proteſ 1 
be not duly regiſtrate within fix Months, tic 
ſaide Bills and Proteſts are not to have ſumma.o; 
Execution, but only to be purſued by Way of od 
zary Action.] We have Inſtances not a few ii 
our Law, of Privileges indulg'd to ſuch as pu 
ſue or uſe Diligence upon recent Deeds or Q 
bligations, which are denied to thoſe that ſub 
fer their Matters toly long over unqueſtioned: 
As the Oath in Litem to the Purſuer of a Spuil 
zie (a) within three Years; the preferable Di 
ligence of the Defunct's Creditors to the Cre 
ditors of the apparent Heir, completed with 
in the like Space; and this Benefit of ſumman 
Execution competent to the Poſſeſſor of a Bil WC: 
duly proteſted, and regiſtrate within Sul, 
Months; beſide many others I could inſtance Ned 
Which Preſcription of Six Months doth ruf M 
againſt Minors, as well as others, for theſe E. 
Reaſons. pa 
I. Preſcription regularly runs againſt Minors Wag 
unle ſs they be ſecured by a poſitive Statut: 
(b): For, in all Acts about . where⸗ 
in our Law intends to give Minors a Caſt « 


Favour, the ſame is ever ſpecially expreſs: 
Which be 


— Me — 


0 i 


(a) i. e. An Action for Spoliation of Goods. (0 
Sir G. Mackenzie : Obſervat. upon the Act 9. Parl. 2 


Ch. 2. 
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Vhich. is moſt agreeable to the Nature of Pri- 
lege. Witneſs the 19 Act 6 Seſſ. of King 
iam Parliament; whereby all Summons 
od Inſtruments for Interruptzon of Preſcri- 
tion, then rais'd and taken, was to have been 
Wcoiſtrate within a Year after that Act: Which 
Yohe Parliament clearly underſtood would have 
ruck againſt Minors, becauſe not therein ex- 
epted ; otherwiſe they had not been at Pains 
o make a new Law thereafter in the ſeventh 
Wcilon of that Parliament (a), for hindering 
he ſame. So, a ſpecial Clauſe was found re- 
quiſite to ſecure Minors againſt the Preſcripti- 
Won of three Years, allowed by the 28 A4& rx 
darl. K. Ja. VII. to Heretors, for buying 
heir Teinds. The Years allowed the Defun&'s 
Creditors, for doing preferable Diligence to the 
Creditors of the apparent Heir, run contra non 
Suh valentem agere (b). The Year and Day allow- 
ncWed to Appriſers or Adjudgers, and the fix 
rung Months after the Defunct's Death, to his 
ꝛeſe Executors Creditors, for their coming in 
pari paſſu, do both run againſt Minors; 
015, againſt whom alſo the legal Reverſion of 
compris'd Lands did always expire, and even 
from the Birth of a poſthumous Heir. 2. 
When Preſcriptions that extinguiſh eſtabliſh'd 
Rights, thus run againſt Minors, unleſs oy 
be particularly ſecur'd againſt them: Muc 
more 


(a) Ad 5. Parl. 1. Sf. 7. X. W. (b) December 19, 
1678, Paterſon contta Fruce. 8 | 
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mote eaſily will they" be excluded from the B 
nefit of 1 1 Favour, granted to then 
rtamquam cuilibet; ſuch as this Privilege of R. 
giſtration and Hotnirg upon proteſted Bil 
within ſix Months, which can only be claim 
without Reſpect of Perſons, upon Performand 
of the Condition and Quality. 2 

II. If an accepted Bill be loſt, the Poſſeſſo 
has not the Benefit of ſummary Diligence; 
but can only purſue by Way of an ordinary 

Action: Becauſe a Proteſt for not Payment 

cannot be made, but upon the accepted Bill 


(a). 
TEC T5 


HE Sums in all Bills of Exchange bear Ar. 
nualrent, in caſe of not Acceptance, from the 
Date thereof; and in caſe of Acceptance and nit 
Payment, from the Day of their falling due, ay and 
while the Payment thereof. | The taking of An- 
nualrent or Intereſt for the Uſe of Money, is 
ſimply condemn'd as unlawful by the Canon 
Law ; and, except from Strangers, was prohi- 
bited among the Jews, But we, as generally 
all Proteſtant Nations, allow it within a cer- 
rain Proportion ſettled by Law: Which is 
ſometimes more, ſometimes leſs, according to 
the Circumſtances of the Times. From the Tear 
1649, till Martinmaſs 1714, it continued at Six pe- 
— Cent; 


(a) Scarlet chap. 40. R. 14. 


C 93 ) 
ent; ſave that now and then a legal Deducti- 
n or Abatement for ſome particular Years of 
Sixth, and ſometimes a Twelfth Part was 
owed to Debtors, commonly called Retention 
prey. But now, by an Act of the Brits 
arliament (a), the Rate of Intereſt is reduc'd 
Wo Five per Cent. without any Prejudice to par- 
amentary Securities. 9 
II. Tho' the taking of Annualrent be law- 

with us, and the Quantity thereof eſta- 
liſhed by Act of Parliament: Yer in particu- 
r Caſes it is only due ex pacto, when Parties 
blige themſelves for it; or ex lege, when Cu- 
om or Statute appoints it, as here in foreign 
bills of Exchange. As to the Queſtion, whe- 
her Annualrent be due for inland Bills and 
recepts, by Vertue of the 36 Act 6 Sell. of 
ing William's Parliament; the ſame is hand- 
d in the firſt Section of this Chapter. 

III. By the Laws abroad, Annualrent is on- 


Proteſt (Y): Which is agreeable to the Law 
England, where inland Bills being proteſted, 
he Party from whom they were received is 
able to repay the ſame, with Intereſt and 
or. harges from the Day of proteſting (c). And 
7 would appear, that this Clauſe of the Act 
+ Wouching Annualrent, W be altogether * 

| er- 


t; ) 12. A. C. 16. (b) Edit de Commerce 1673, T it. 6. 
ft. 7. Du Puy chap. 1 5. N. 3. Ricard p. 114. (c) 9 & 
ic. W. III. C. I Te $ 2. 5 | 


due for proteſted Bills, as the Effect of the 
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derſtood of proteſted Bills, as the only Subjed pa 
thereof. Iis true, the Quality of Proteſt iI 
not expreſs d in that particular Clauſe; but i 
ſeems to be implyed, being mentioned in the 
former Part of the Act, as a neceſſary For- 
mality to inſtruct not Acceptance, or not Pay- 
ment, Neither can the Clauſe it ſelf ſuffer an 
Application to unproteſted Bills; the firſt Mem- 
ber on't, as to the Caſe of not Acceptance, 
being utterly incapable of ſuch a Senſe : Fot 
the Creditor of an unaccepted Bill can hay 
no Recourſe againſt the Drawer or Indorſer, 
even for the neat Sum therein ; and far leſs for 
Annualrent, till once it be proteſted for not 
Acceptance. Conſequently no Annualrent 
ſhould be; claim'd for Bills, altho accepted, i 
not proteſted for not Payment; unleſs we pre- 
tend, by a Strain of Conſtruction, to fetch a 
double Eutendre out of theſe individual Words 
all Bills. But yet the Accepter of a Bill that 
was never proteſted, was found-liable for An- 
nualrent from the Term of Payment; in re 
gard the Clauſe concerning Annualrent.is couch 
ed in the general Tetm of all Bills (a). How 
ever the Lords did afterwards, in another Caſe 
Y, find Annualrent not due for the Sum in 
an accepted Bill from the Term of Payment 
in regard the Bill was never proteſted for not 
1. ( 1 


0 
Ju 


\ 


tr 
; 
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(a) 20 February 1500, William Clapton and George Wat 
fon againſt Baillie A. Intoſp. (b) 15 July 1713, Matſa 
and Executors of Milſon contra Gordon. 
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Payment ; which is both more agreeable to the 
erchant Law and Cuſtom of other Places, 
and to the Analogy of their own Deciſions. 
For if the Indorſee of an accepted Bill, not 
proteſted againſt rhe Accepter, nor Diligence 
done thereon for Payment for the Space of five 
Years, be duly conſidered as a common Aſſig- 
-MWney (a), whereby he loſeth the ordinary Privi- 
vileges of Exemption from. Compenſation, or 
\rreſtment for the Indorſer's Debt: It ſeems 
no leſs reaſonable, that the Negle& of prote- 
ſing ſhould exclude from the Benefit of Annual- 
rent. | | 
IV. This Quality of the Clauſe, ay and 
hile the Payment thereof, is ſuperfluous; being 
tacitely implied. As appears from parallel In- 
ſtances of Annualrent, which being once due 
alter Horning us'd againſt the Debtor, not on- 
ly continues during his Lite, but even till actual 
Weayment (5) : And of Annualrent provided by 
Bond for one Year (c), or one Term (4) ; or 
promis'd by a Letter for the Time bygone (e): 
Which was found to run ſo long as the principal 
Sum was unpaid. (XI | 
V. The French Edit de Commerce 1673 (7), 
rdains Annualrent for the principal Sum and 
r 3 + Ex- 


—_ 
— — 


ly Sth 1642, Zuntley contra Heirs of Mr. John Man- 
n (c) December 2d 1628, Zair contra Ramſay. (d) 
pot ſcvoodl, Uſury Keith contra Bruce. (e) January 
Izth 1669, Hume contra Seton Menzies. 
) Tit. 6. Art. 7. 


2a) (a) 18 February 173 5, Deuchay contra Grierſon. (b) 


- — * - 


th 
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Exchange, from the Day of the Proteſt ; and 
for Re-exchange, from the Commencement d 
'a Proceſs. But this Act provides only Annual 
rent for the principal Sum, and for Exchange, 
when contain'd in the Bill: Which I infer fron 
theſe Words, The Sums in all Bills of Exchange 
bear Annualrent, &C. * 


. . up 


YET it is leaſome to the Party Charger to pur; 
ſue for the Exchange, if not contain d in tian 
Jaids Bils, with Re-exchange, Damage, Inter pr 
and all Expences, be ore the ordinar Fudge.) Exeq 
change is not contain'd in the Bill, when they 
Profit of it is given to the Drawer, in Conc 
deration of his furniſhing the Remitter's Oc-W.. 
caſions with ſuch a Sum elſewhere : as in all 
Bills drawn in Edinburgh upon London. And 
ordinarly *tis then contained in the Bill ex 
preſly, when payable in a Sort of Coin not 
current at the Place of Payment ; - or tacitely, 
when the Deliverer gets the Exchange, as 2 
Reward for his ee ready Money, to 
ſupply the Drawer's preſent Exigences, and 
accepting his Bills payable ſometime after, 
and perhaps in another Place, when and 
where the Drawer may more conveniently 
command the Money; as when Bills are drawn 
at London upon Edinburgh. Ihe Reaſon why il — 
Exchange not contained in the Bill, with Re- 
exchange, Damage, Intereſt, and Expences 
can only be purſued Via ordinaria, _ not . 
$ um- 
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ſummarly rr, Na for, is, becauſe they are not 
liquid and clear Debts, and therefore want to be 
conſtitute by a Decreect or Sentence of a Judge. 
II. Tis the natural Conſequence of an O- 
bligement, to wrong and prejudge no- body, 
either by failing in the Performance, or by 
acting contrary to it; and that Damage, of 
whatever Nature, muſt be repair'd and made 
up by him that occaſion'd the ſame. By Da- 
mage and Intereſt, I underſtand either a real 
diminiſhing ot one's Subſtance and Eſtate; or 
an obſtructing or cutting off ſome expected 
Profit. The tormer may eaſily be truly valu- 
ed; but to determine the juſt Reparation of 
Loſs ob lucrum ceſſaus, is a harder Matter: 
Cauſe the Value of this may be more or leſs, 
according to the uncertain Events and Circum- 
ſtances 1t is to be meaſured by. Yet this /u- 
crum ceſſans in infiaitum non eſt producendum, ſed 
rimum tantum peti poteſt (a). Si mercator pro- 
bat fi debitam pecuniam per ſolviſſet dicta die, certe 
Iucratus eſſet decem, audiatur; verum ft dicat ex 
illis pecuniis merces comparaſſet, lucratuſque eſſet, 
non audiatur (b). And the Poſſeſſor of a Bill 
cannot plead upon Damage ſuſtain'd in the 
Diſappointment of his Deſigns, or the Loſs of 
ſome profitable Opportunity through the not 


Payment (c). 
55 | O 3 III. The 


(a) L. un. C. de ſentent. que pro eo quod intereſt prof. V 

21. § 3. . de Act. Empti. (b) Straccha de Mercatura 

* 4. tit, de Contract. Merc. N. 4. (c) Scarlet cap. 21s 
+ IQ, 
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III. The Points to be conſidered in Dio 
ciſions about Damage and Intereſt. Are, 1. 
there be any due and wherein it conſiſts ? 24h 
What Eſtimate ought to be ſet upon't ? F 
clearing the firſt, the Quality and Cir 
cumſtances of the Matter of Fa& inferrin 
Damage; what were the immediate, and 
what the more remote Conſequences; ani 
how far the Party charged therewith dip 
ped or had a Hand in it, muſt be examine 
and inquired into: As whether the Thing 
was wiltully done of him, or happned by! 
mere chance. Theſe are the Lights a pru 
dent Judge ſhould walk by, and the Views he 
ought to have in judging Matters of Damag 
and Intereſt, 
IV. Re-exchange is an ordinary Article 0 
Damages for a proteſted Bill, which was firl 
invented ard claimed by the formerly mention- 
ed Florentize Exiles (H). But many labour 
under a gtuls Miſtake about the Nature d 
it, as it Exchange and Re-exchange were 
double Exchange: Which miſapprehenſion! 
ſhall endeavour to rectify and remove. When|ſ{ 
the Porteur of a Bill . of Payment, Pro- Ih 
teſts, and takes up ſo much Money by E= 
change, at the Place where it ſhould hae! 
been paid; the Exchange for this is common-WW 
ly higher than what was given for the pro- 
teſted Bill: In Conſideration of the ready 
| Money: 


POPPE = 


(a) See cap. 3. Sect. 2. 


* 
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oney advanced; whereas in the firſt Caſe 
gave in his Money upon receiving the 


aden. Which odds betwixt the Exchange 
Fo the Draught and Re-draught, is what we 
CirFoperly call Re-exchange. 
rrin' V. Having thus given the true Notion of 
an{Me-cxchange; it falls next to be conſidered 
andWhen the ſame is due. According to the 
dipMWrench Edict of Commerce 1673, there is no 


retence for Re-exchange, unleſs when it is 
ade appear by an Inſtrument, that the Poſ- 
flor of the proteſted Bill took up Money 
y Exchange, at the Place where it - ſhould 
ave been paid : But only for Reſtitution 
If Exchange, with Annualrent, and Charges 
f proteſting, and of the Creditor's Journey, if 
imſelf was the Bearer of the Bill, and it came 
ot by the common Poſt (a). For this Mo- 
ey taken up by Exchange, to ſupply the 
ant of rhat-for which the Bill was proteſt- 
ed, the diſappointed Party, may either re- 
vere draw upon the firſt Drawer (Y); or upon either 
on of the Indorſers, if the Bill was negotiated in 
henWſeveral Places (c); or upon the Place where 
pro- he was to be before he returned home (d); 
Ex · ¶ or upon any other part, when there is no certain 
ave Trade betwixt the Place of the ſecond Draught, 
on · ¶ and thoſe where the proteſted Bill was * 
ro- an 


(a) Edit. de Commerce 1673. Tit. 6. Art. 5 (b) Di 
Puy cap. 15. N. 4. Scarlet cap. 30. R. 2. cap. 19. R. 3. (c) 


cap. 
15 To Du Puy ibid. N. 9. 0 ) Stair Inſt, lib. 1. tit. 11. 
IC | 
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and indors d; ſo be, he the Re-drawer timed 
ouſly advertiſe the Parties concerned (a): AndÞill 
his Oath is ſufficiently probative, as to high 
Deſign with the Bill; tho* taxable, if it apWn 
wy exorbitant, as other Oaths in litem (b){Woce 
ut then the Drawer of the firſt Bill in eithe 
of theſe Caſes, is no further oblig'd for Re 
exchange, than at the Courſe (the time of pro 
teſting) for Bills at Sight, from the defign'S 
Place of Payment, to that where the Bill was 
drawn (c). Which gave occaſion to the foreign 
Cuſtom of ſubjoining to Proteſts a Certificate 
from two Brokers, concerning the preſent 
Value of Exchange betwixt theſe Places (4) 
In like manner, the Indorſers are only liable i 
the Courſe of Re-exchange, to the Place wherdÞþ 
they indors'd the Bill (e). The Reaſon of a 
this is plain, becauſe there being nothingſſto 
treated on betwixt the Drawer and Remitter 
but Exchange from where the Bill was drawn 
to the Place of Payment; the Re-exchange 
muſt only be underſtood from thence, bac 
again to the Place of the Draught, withoudſ eil 
Reſpect to emergent and unthought of NcÞot 
gotiations. Nor was there any other thing pa 
under Conſideration, betwixt the Indorſer th 
. and W 
A, Nie 
(a) Du Puy ibid. N. 5, 10, 6. Scaccia 8 1. queſt. 7. par 
2. amp. 8. N. 250. (b) Stair ibid. (c) Edit. de Con 
merce 1673. tu. 6. art. 1 Puy ibid. N. 20. Scarlet ca- 
20. R. 7, 8. (d) Du uy ibid. N. 26. Lex Mercatoria 


ck 3. cap. 6. obſerv. 6, (e) Edit, de Commerce 1673+ Du f 
SMC Rab Wo -- 4 
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nd the Perſons to whom they indors'd the 
ill, but Exchange from the reſpective Places 
here each of em did Negotiate the ſame. 
ind as non attenditur id de quo cogitatum non 
ocetur (a); So factum cuique ſuum non adver- 


Wario nocere debet (b). But if by the Drawer's 


Order and expreſs Allowance, the Bill was in- 
lors d in ſome particular Places, he will be 
xccountable for Re-exchange to theſe Parts; 


Sr to any Place, where ever it was indors'd, 


if he gave indefinite Powers to negotiate (c). 


Mowever, tho', as I have ſaid, the Drawer of 


2 Bill will, in ſome Caſes, be ſubject to Re- 
xchange, without a Neceſſity upon the Poſ- 
ſeſſor of re-drawing directly upon him: Since, 


Mf it were otherwiſe, Re-exchange would 


only take place, when the Creditor has occaſion 


alto imploy his Money there, from whence the 
:Mproteſted Bill came; which ſeldom occurs in 


lo ſhort a Time, Yet the Accepter of Bills, 


Fhaving after they were proteſted, and a Charge 


given him, made partial Payment of the prin- 
cipal Sum, and oftered the Remainder by way 
of Inſtrument ; was found liable only for that 


part of the Principal that was unpaid, with 


the Intereſt thereof till the Time the Offer 


Jvas made; and not for Re-exchange: In 


rveſpect the Poſſeſſor had not redrawn for his 


Money upon the firſt Drawer (d). But after 
3 all 


() Are. 1. 9. F. de tranſact. (b) L. 155. f. de Regs 
Juris. (c) Edit. de Commerce ibid. art. 6. (d) So it was 
decided in the Caſe of William Boick contra Blackwood. 


( 202 ) 


all, this Act of Parliament makes no mention 


of re-drawing, as a Requifitum to infer Reh. 


exchange, which it ſeems to allow after a due 
Proteſt, without more ado. 

VI. The Drawer will be oblig'd for the 
Sums contain'd in the Bill, with Annualrent, 


Exchange, Re-exchange, and Charges; althoiþ 
he receiv'd no Value, but followed the Re- 


mitter's Faith for it, who hath nor paid him: 


If the Poſſeſſor paid Value to his Author (a). 


But if a Bill chance to be unſatisfied through 
ſome Accident, which the Drawer could not 
foreſee, nor prevent; this will be to him 
Ground of Indemnity from Damages, or at leaſt 
for a modifying and leſſening them. For, en 
que raro accidunt, non temere in agendis negotiis 
computantur (b). So the proteſting for not 
Payment of an accepted Bill, at the Accepter's 
mortuary Houſe, where he died ; was ſuſtained 
to afford Action to the Creditor in the Bill, for 
the ſingle Value, againſt both the Drawer, and 
the Succeſſors of him on whom it was drawn: 
But not for Exchange or Re-exchange, cven a- 
gainſt the Drawer; becauſe it was not through 
any Fault or voluntary Failure, but an acct 
dent of Death interyeening, that the Bill 
came to be proteſted (c). Yet it had been no 
Stretch in ſuch a Caſe to have given him Ex 
change: Since the Drawer of the Bill was 
oblig- 


Ms 


(a) Scarlet chap. 42. R. 2. 4. (b) L. 64. F. de Feg 
Furis. (c) Fuly 8. 1664. Kennedy contra Hutcheſen. 
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bliged to deliver the Money at the Place to 
hich the Bill was directed (a); and alſo got 
change for the Bill. | : 
VII. The proteſting for not Payment 
pf a Bill, by the Poſſeſſor's neareſt of Kin, or 
xecutor nominate (as hath been done) with 


2 deſign to ſalve and keep intire the Recourſe 
-{ecainit the Drawer; is a moſt unwarrant- 
ble and fruicleſs Action. For beſides, that 
t cannot infer Exchange, Re-exchange and 


Damages ; ſeeing the Debtor ought never to 
be conſidered as in nora, till once an active 
Title is made to the Bill: Ae ( affirms, 
that a Proteſt for not Payment, ought not to 
paſs in ſuch a Caſe, no Perſon having Right 
to make it; ard if any Notary ſhould 7 
teſt, an Action might ly againſt him, at the 
Iaſtance of the Party receiving Prejudice therebp, 


SRCT I 


()R in caſe of Suſpenſion, to eike the ſame to 
the Charge, at the diſcuſſing of the ſaid Suſpen- 
fon, to the Effect that the ſame may be liquidate, 
and Decreet given thereſore.] Suſpenſion (c) is a 
ſtopping of Execution either for a Time, or 
for ever, upon Reaſons inſtantly verified b 
Writ, or Oath of Party: Unleſs they confi 
in facto, and are probable by Witneſſes; on 
c 


"(a) Stair Ihid, (b) L. 2. cap. 10. N 34 (c) Which 18 
ſome what of the Nature of an Iajunct ion in the Law 
of England. 
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be founded upon another Man's Writ, 
when Cautioners or Sureties ſuſpend upo 
Diſcharges granted to the principal Debt 
By an Act of Parliament dated 17th J. 
1695, no Suſpenſion can paſs of any Charg 
for Sums lent by, or to the Bank, but up: 
. Diſcharge, or Confignation of the Sun 
charged for. | 
II. When Reaſons are inſiſted in beſide 
thoſe in the Bill; we call ſuch eiked or adde 
Reaſons. This eking of Reaſons is allowed 
becauſe that Suſpenders are oblig'd 10 
ter to verifie. Tho' ſummary Execution be 
not competent for Exchange not contain 
in the Bill, Re- exchange, Damage, Oc. theſe 
not being liquid or aſcertained Debts: Let 
in the Caſe of Suſpenſion, they may be 
warrantably added to the Charge ; ſeeing they 
can be then conveniently liquidated and con- 
ſtituted in the Decreet, finding the Letters 
orderly proceeded (a). And fruſtra fit per 
2 &c. But the Poſſeſſor of a Bill not (f 
aving re-drawn upon the Drawer, an additional 
Charge of Re-exchange, Damage and Intereſt, 
was not ſuſtained againſt the Accepter (I). 
When Diligence upon Bills of Exchange is 
ſuſpended, all preceeding Expences may be cik- 
ed to the Charge. Ard if at diſcuſſing of the MY 
Suſpenſion, the ſame be found e ] 
the Mp 


a) Which Sentence is given, if the Suſpenſion 25. n 
Pear to the Lords at adviſing, to be groundleſs, (b) H 
In the Caſe of Boick contra Blackwood, 
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he Lords will alſo decern or decree the ad- 
itional Charges of Plea,according to a particu- 
"Wir Account thereof given up upon Oath by 
he Charger (a). But not where there is a-pro- 
abilis cauſa litigandi So Expences are refuſed 

a Suſpenſion, raiſed by the Acceptor of a 
Jill, on a Ground of Compenſation for the 
:dorſer's Debt; altho the Compenſation was 


_ epelled or over-ruled, and the Letters found 
""Wcderly proceeded (C). 
ha III. I ſhall here bricfly, and but briefly, 


ouch upon the common Reaſons and Excepti- 
ons againſt Bills, whereof ſome are only com- 
Netent to be proponed in a Reduction or Suit 
ff Review, ſuch as the Exceptions of Fraud, 
x Force (c); and the Exception of Bankrupt 
d). Thoit was found that a Declarator of Bank- 
pt againſt the Drawer ofa Bill, at the Inſtance 
of his Creditor, an Arreſter upon the Act 16963 
night be received incidenter in a multiple Poin- 
1 : ding (e) bet wixt him and the Poſſeſſor of the Bill 
” M(f); Other Reaſons there be againſt Bills, which 
eh. Ne proper by way of Suſpenſion and Excep- 


tion. | 
b) IV. The 


k- (a) W. Par. 1. Se. 6. C. 22. (b) 31 January 1699. 
he N Sewart againſt Campbel. (c) Stair Inft. lib. 4. tit. 40. 
8. (d) 24 Feb. rydo. William Wightman againſt 
" Uuthbertſon, (e) i. e. An Action ſetting forth that the 

e llaintiff is fubject ro manifold Diſtreſs, at the Inſtance 
p- MW! different Perſons claiming Right to the fame 
b) Debt, and praying that the judge may find him 
| table only in once and ſingle Payment. (f) 2 Feb. 
Nod. Norman Durtvard againſt William Struthers. . 
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IV. The ſtrongeſt Reaſon of Suſpenſion 
Payment; or its equivalent, Compenſatio 
which debiti & crediti contributio (a), a mutu 
or reciprocal Payment. Albeit an Omiſſion i 
the Poſſeſſor of a Bill to procure the ſame 2 
cepted and paid in due manner, or to prote 
for not Acceptance, or not Payment, will cu: 
off his Relief againſt the Drawer; if tld 
Time of the ora, the Perſon drawn upoli 
did break with the Drawer's Effects: Ye 
Payment of a Bill is not to be preſumed (1) 
Neither was Action ſuſtained upon ſuch a Pte 
ſumption, to the Creditors of one who had 
accepted Bills, for Repetition againſt the 
Drawer; altho' he had framed and remitted 
an Accompt to tlie Accepter, wherein he gave 
him Credit for theſe Bills, and made himſel 
Debtor: No Inſtruction that they were paid 
by the Accepter being produced; and it being 
ordinary among Merchants to Credit ones 
Accompt, for Bills drawn upon him, upon 
Suppoſition that they will be paid (c) There- 
after in a new. Proceſs or Suit at the Accepter's I: 
own Inſtance, for Payment of the Ballance of 
the foreſaid fitted Accompt, the Drawer was 
allowed Deduction of the foreſaid Bills, given 
| DP hen a Credit 


(a) L. A, F. de fer da Reckoning between Credi- 
tor and Debror of what is due to each other; or when 
ſomething therefore, ceaſes to be due, becauſe the 
Creditor.owes.to.the Debtor a thing of the ſame Kind 
and Value. (b) Arg. I. lt. C. de ſolution. (c) Marci 
2686. Watſons againſt ohn Drummond of Newton, 
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redit for therein; in regard they were return'd 
him proteſted (a). Again, a Bill with a Re- 
ipt of the Contents thereof, written and 
bſeribed by the Creditor therem, found 
mong his Papers after his Death, was not 
eld ſufficient to exoner the Debtor, in re- 
vet Law preſum'd, that the Receipt was writ- 
en ſpe numerandæ Pæcuniæ, and that Payment 
vas never made, ſeeing the Bill with the Re- 
eipt was undelivered (6). Payment to the Cre- 
litor of a Bill afterwards indorſed to another, 
as'not found relevant (c) for the Debtor's Libe- 
ation, tho he was ignorant of the Indorſement: 
gecauſe he declin'd to give his Oath of Ca- 
umny, that he had Ground to ſay, the preſent 
Poſſeſſor knew of the Payment made to the 
Indorſer, when the Bill was indorſed to him 
d). Neither will a Receipt and Diſcharge of 
he Money from the Creditor, not being upon 
the Bill; but in a Paper a part, defend the 
Payer againſt anew Poſſeſſor. But partial Pay- 
ments marked upon the Foot of an accepted 
Bill of Exchange, -and a Ballance ſtated as due 
in Figures, offer d to be proved to be the deceaſt 
Creditor's Hand Writ; was ſuſtained in a Proceſs 
at the Inſtance of his Heir, to Aſſoilzie the 
Accepter, except as to the ſaid Ballance; in 
reſpect 


ꝗ—— —u ö 
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(a) Fackſon contra Eundem. (b) 16 Judy 1709. Cocks 
* contra Pringle. (c) i.e. Was agreed not to be a good 

ea. 

oe 


Woed, 


(d) February 5. 1702+ Van Muir and Allan againſt 


Alexander Cam 
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reſpe&, he offered to prove by Witneſſes, tha Aid 
Payments were truly made conform to the ſaii wa. 
Accompt, and the Bill was {till in the CuſtodyſWeer. 
of the Purſuer (a). lc 
V. To avoid the troubleſome Circle offfkior 
making mutual Payments, by ſuch as ar 
Debtor and Creditor to one another; Com- 
penſation is found neceflary : It being more 
one's Intereſt to retain in his own Hands 
than to pay and ſeek back again. Comper- 
ſation is ordinarly relevant, or a good Plea, 
with us, againſt an Aſſigney upon a liquid Debt ¶ dor 
due by his Cedent, before Intimation of theWrhi: 
Aſſignation (b), conform to that Principle in ¶ pro 
Law, none can be in a better Condition than put 
the Author from whom his Right flows (9. bel 
Yet in Bills of Exchange our Law ſuſtains not N Ac 
Compenſation againſt the Poſſeſſor of a Bill, ¶ the 
upon a Debt of the Indorſer's, prior to the ¶ in 
Indorſation ; no not in inland Bills (d). So the 
Compenſation againſt an inland Bill accepted I hec 
by two Co- partners, upon a liquid Debt due the 
by the Indorſer to one of the joint Accepters, {Wn 
prior to the Indorſation, proponed by the -K 
ther Accepter and Co- partner, was repelled; I mi 
altho* the Ground of Compenſation founded % the 

Ent p { 1 
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(a) 9 Feb. 1709. Watſon of Muirbouſe contra Smith, 
(b) March 16 1639. Forſyth contra Coupland. Fanuary 
22 1663. Wallace contra Edgar. (c) L.175.S 1. . de 
Reg. Fur. — January 1699 John Stewart againſt 

61. | 


# Cx Yy 
lid conſiſt with the Poſſeſſor's Knowledge, and 
as received by him upon the Indorſer's Or- 
ler. The Reaſon is, becauſe Indorſations 
ſe neither to bear Dates, nor need Intima- 
ion like other Affignations ; and for the bene- 
fit of Commerce, carry Right to the Sums in 
he Bill ine onere, as if ſo much Money 
ad been delivered in a Bag to the In- 
orſce. | 
en- VI. When we ſay that Compenſation is not 
ca, to be obtruded to the Poſſeſlor, upon the In- 
ebt dorſer's Debt; that is to be underſtood with 
the this common Exception, unleſs' the Debtor 
in prove by the Credicor's Oath, That the Bill 
an Wpurſued for, or charged upon, is for the Indorſer's 
). behoof. And ſo it was found relevant for the 
ot MAccepter of a Bill of Exchange, to prove by 
ill, che Poſſeſſors Oath, that the Indorſement 
he Win their Favour, was but a Truſt: And b 
So the Oath of the Indorſer, That he was fati(- 
ed fed for the Sum contained in the Bill, by 
ue che Drawer. But he the Indorſer being 
rs, in Fance, and we in Statu Belli with that 
o- Kingdom; The Lords refuſed to grant Com- 
d; miſſion or Authority for taking his Oath 
, there, but only to be executed or ſerv'd within 
id the Dominions of any of our Sovereigns Al- 
lies (a). Yet they ſtop'd Circumduction = 
| P the 


nnn 
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(a) Nov. 18. 1 701. Daniel Arthur and Patrick Conti 
againk Patrick Cockburn. | 


CT aw Y 
Term for not reporting of the Commi 
on during the War; without Prejudice to ti 
| Accepter to take the benefit thereof, if in thy 

mean time the Indorſer happened to die (4) 
Again, the Indorſer of a Bill purſued by Aci 
on of Recourſe, was allowed to prove Pay 
ment by Oath of the Poſleſſor's Cedent ; ali 
beit the Purſuer or Plaintiff was an Aſſigneſ 
for an onerous Cauſe. Becauſe, he knew thai 
the Sum contained in the Bill was rendered 
litigious by Proceſs betwixt the Cedent ani 
the Defender before the Aſſignation (b). TI 
true the Accepter proving by the Oath of the 

Creditor in the Bill, that the ſame is for th 

Drawer or Indorſer's behoof; may compent 

upon Debts due to him by that Perſon : Bu 

yet a Creditor of the Drawer of a Bill having 

arreſted in the Accepter's Hand, and proved bj 

the Poſſeſſors Oath, that the Bill was onl 
payable to him for the Drawer's behoof ; wa 
. to have good Right to the Sum in th 
Bill, without being oblig'd to ſtand to tha 
Oath, when made uſe of by the Accepte! 
for proving thak he Drawer and Accepter wet 
upon the Matter one Perſon ; and conſequent 
ly that all his Defences or Pleas were entit 
to him againſt the Arreſter, as againſt th 
Drawer (c). 

| VII. Whel 


f { 
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(a) June 25. 1903. inter eoſdem. rbr 29 January 170. 


Fulton contra Johnſton, (c) In the Caſe of Robert Cu 
againſt Robert Douglaſs, 
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VII. When Compenſation is founded upori 
Debt due by the Creditor in the Bill, it muſt 
We ſuch whereof the Term of Payment is come 
a). And if payable in another Place, he is to 
de conſidered for the Loſs he has, by not being 
permitted to diſcharge at the Place of Payment; 
and muſt have Allowance in the Compenſation, 
f ſo much as is uſually given for remitting 
Money to that Part (6). 

VIII. As no Debt of the Indorſer of a Bill 
an be a Ground of Compenſation againſt the 
WP oſicflor ; ſo for the ſame Reaſon, neither do 
he Indorſer's ſeparate Receipts of partial Pay- 


nent militate againſt him the Poſſeſſor (c). 


pon the ſame Topick, Declarations apart were 
thought not ſufficient to ſtop the Currency of 

Wills (a). But Indorſement of Bills, not for 
Value given at the Time, but in Security of 
Wbyzone Debt, leſs than the Sum in the Bill, 

. 7 what Expences ſhould happen to be diſ- 
Wourſed in recovering Payment, was excluded 
by an anterior ſeparate general Diſcharge 
granted to the Accepter (e). . rs 

I X. Salt-Bills, Meal-Bills, or Bills or Pre- 
cepts for Delivery of the like Fungibles, are not 
privileged as Bills of 9 or Payment of 
Money, tho' they may be ſuſtained as proba- 
tiye in re mercatoria, F Writer's — 

2 an 


(a) L. J. Pr. ff. de Comp. {b) L. 15. eodem les loix civiles, 
Ke. Tom. 2. lib. 4. Tit. 2. Seck. 2. Art. 8. (c) Dec. 12, 
1111,Erskin contra Thomſon. (d) Fan. 18, 1 700, Miabtman 
tontra Jobnſton. (e) Jan. 15, 1708, Crawford contra Piper. 
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and Witneſſes, and the ordinary Solemnities 
required in other Writs (a). Becauſe Bills for 
the Delivery of Salt, or the like Fungibles, are 
neither liquid or aſcertained in the Value, nor 
bear the Word Pay, as Bills of Exchange for 
liquid Sums. 

X. Very commonly Bills are ſuſpended upon 
a Reaſon of Multiple-poinding (b), as when 
the Debtor is, or may be ſued by different Pre- 
tenders; to the effect they may compear and 
diſpute their Preferences, that he may be only 
liable in once and ſingle Payment, to the Party 
that ſhall be found to have beſt Right. And 
he, the Suſpender, gets ordinarly Allowance 
for his Expences; but not till the Concluſion 
of the Cauſe, and the Preference be diſcuſſed 
(c). But yet there is not ſo much Ground for 
Competition in the Matter of Bills, as upon 
other Rights, which according to our Cuſtom, 
are more variouſly affectable by ſeveral Sorts of 
Diligence. 

XI. The Competition in Bills runs ordinar- 
ly either between Aſſigneys by Indorſation, or 
betwixt Arreſters; or betwixt Aſſigneys and 
Arreſters. In a Competition of different Per- 
ſons, to whom the firſt and ſecond Bill are 
indorſed; he will be preferred that proc 

; 


(a) December 16, 1713, Leſlie contra Robertſon: 
Februacy 19, 1715, Donelaſs contra Colonel Erskine- 
(b) 5. e. manifold Diſtreſs, vid. ſupra Se. 11. 3. (C) 
December 12, 1702, George Hod againt the Creditors 
of Wightman. 
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the firſt. Acceptance, whether upon the firſt or 
ſecond Bill, altho' laſt indorſed (a); as being 
Maſter of the firſt complete Right. In a De- 
bate betwixt two Arreſters, an Arreſtment by 
Virtue of Letters of Horning upon a proteſted 
Bill, was preferred to interveening Arreſtments 
upon depending Actions (b). 3 

XII. In ordinary Competitions betwixt A{- 
ſigneys and Arreſters, the Preference is ruled 
by the Priority of the Intimation or Arreſt- 
ment, tho” it be but the Difference of three 
Hours (c); but Indorſatious of Bills of Ex- 
change, are tranſmitted, without Intimation, 
or Notice to the Debtor, and ſeldom dated: 
Therefore an Indorſement was preferred to a 
poſterior Arreſtment laid on for the Indorſer's 
Debt, before Intimation of the Poſſeſſor's Right 
to the Accepter (d). Yea, for Commerce ſake, 
the Poſſeflor of a Bill indorſed for Value re- 
ceived, ſhould be preferred to prior Arreſt- 
ments, at the Inſtance of the Indorſer's Cre- 
ditors. Bills not being arreſtable, more than 
they are compenſable, tor the Indorſer's Debt; 
therefore the Poſſeſſor of a Bill to whom it was 
indorſed for Value, was preferred to the In- 
dorſer's Creditor, who had arreſted the Money 
in the Accepter's Hand before Indorſation ; it 


not being alledged, that the Indorſee knew 


of 


— — 


(a) Scarlet cab. 42. R. 36. (b) 1697, Jobn 
Inglis and Fames Foulis againſt Makle of Palgown. (c) 


John 


wing agaiaſt Geils and Robert Innes. 
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bf the Arreſtment when the Bill was indorſel 
to him a). Sos 
XIII. It may ſeem proper here, once for 
all, to obſerve, That albeit Bills of Exchange 
are iter neither compenſable nor at- 
reſtable for any Indorſer's Debt, and his ſe- 
parate Receipts of Payment not extant upon 
the Bills, cannot militate againſt the preſent 
Poſſeſſors for Value; yet Bills, as well as other 
Obligations, are affectable by Compenſation, 
or Arreſtment, for the preſent Poſſeflor's Debt, 
or by his ſeparate Receipts, and liable to any 
other legal Exception founded upon his own 
Deed. Which doth not in the leaſt impinge up- 
on the Faith and free Security of Commerce; 
but only obligeth Dealers in Exchange to act 
fairly and ſquarely toward thoſe they have to 
do with. Tis true Sir George Mackenzie in his 
Obſervations (), doth” ſuggeſt, as a Reaſon 
for denying Compenſation upon the Poflcflors;.: 
own Debt; that Bills being in effect Bags of: 
Money in the Conſtrction of Law, are a Kind 
of Depofitum, againſt which Compenſation doth 
not ly. But this is of no Weight, ſeeing Bills are 
not compar d to Money Bags in the Hands of 
the deſigned Accepter, or Debtor liable in 
Payment, who only could be underſtood the 
Depoſitary ; but reſemble ready Money in the 
Hands of the Poſſeſſor, in fo far as, Bills q 
BIG Os : alike 


(a) December 5, 1712, Hume contra Smith, (db) os 10 
the AF 20, Pari 3. Ch I | Sul 
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alike freely as Money, paſs from one Poſſeſlor 
to another, without any latent Imbargo u 
them, ariſing from the Debts or 
Author, as if they had been originally payable 
to himſelf. Nay, a Bill payable to a —— 
may, while it ſtands in their Perſons, be atreſted 
or compenſed for the private Debt of any 
Member of the Society, in ſo far as extends to 
his Proportion and Intereſt in the Stock of the 
Society, which is a tacite withdrawing there- 
of, So a particular Share of Principal and In- 
tereſt of the captial Stock of the African Com- 
pany in Scotland, was found arreſtable at the 
Inſtance of the Propritor's Creditor, in Order 

to oblige the Directors of the Company to 
transfer the ſame in the ordinary Way in 
Favour of the Arreſter (a). 

XIV. It may frequently fall out, that a 
Perſon being abroad accepts of Bills drawn by 
his Creditor, preſented to him perſonally, while 
in the mean Time there is an Arreſtment, un- 
known to the Accepter, laid on at his Houſe 
by the Drawer's Creditor. In fuch a Caſe the 
Accepter of the Bill, methinks, ſhould be li- 
able both to the Arreſter in the Forthcoming 
, if the Arreſtment be uſed Oe 
tance of the Bill, and to the Poſſeſſor of the 
Bill, if he have it for an onerous Cauſe. My 
Reaſons are, 1. There is no Doubt but an Ar- 
bo | reſtment 


c March 18, 1707, Aliſen contra Directors of the 


drican Company. (b) 
dub ject uritted effe ctual. 


of his 


i. e. in the Suit for making the, 


N 
f 
Fl 


Lo "« . . 
41 A. 


2 338 "7. 216 y | 
reſtment is ſuch a legal Inbargo upon the EMA: 
fects arteſted, as they cannot be converted to 
any other Uſe than the Arreſter's Payment. 
Nor ſhould the Accepter's Ignorance prejudice 
another's: preferable Diligence. 24h, The 
Poſſeſſor of the Bill may juſtly pretend, That 
the Accepter muſt implement his Acceptance, 
againſt which he can never be heard to alledge, 
That it was upon Suppoſition of his having 
ſuch Effe&s to anſwer, which, without his 
Knowledge, are carried away by an Arreſter's 
Diligence. For he might have accepted the 
Bill without Effects; neither was the Poſſeſſot 
bound to know whether he had Effects or not 
(a). And the Poſſeſſor being hindred, through 
the Bill's being accepted, from immediate Re- 
courſe againſt the Drawer, who may break in 
the Interval, Tactum cuique ſuum non adverſari 
nocere debet. Therefore the Accepter in the 
foreſaid Caſe, ſeems only to have the Drawer, 
to ſeek for his Relief. A Creditor of the 
Drawer of a Bill as per Advice, having ar- 
reſted in the Hands of the Poſſeſſor and Ac- 
cepter, and the Poſſeſſor having deponed in the 
Forthcoming, That the Bill was only pay able 
to him for the Drawer's Behoof; the Accepter 
who had none of the Drawer's Effects, was 
decerned to make the Sum in the Bill forth- 
coming (6); altho' the Drawer, or his Truſtee, 
the Poſicflor, could never have compelled the 


- Accepter 


£0 See Cap. 5. N. 19. (b) Cewan againſt Douglaſs. 
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Accepter to pay, without inſtructing aliunde 


fome Ground of Debt: And tho' the Arreſter 
made Uſe of the Poſſeſſor's Oath againſt the 
Accepter, he the 4.5 was not allowed the 
Benefit of the ſame Oath, to prove that the 
Bill was payable for the Drawer's Behoof, and 
that there was no Advice in the Caſe. Advice 
from the Creditor in a Bill to him it was pay- 
able to under Truſt, ordering the Application 
of a part of the Money toward the Satisfacti- 
on of a Debt due to a third Perſon, not being 
intimated to him; the Property of that Money, 
notwithſtanding the Advice, remains with him 
who ſent it, arreſtable by his Creditors (a). Nor 
was the proteſting of a Bill of Exchange, found 
ſufficient to entitle the Poſſeſſor to Effects re- 
mitred afterward by the Drawer to the Perſon 
drawn upon, and arreſted by the Drawer's 
Creditors : Albeit the Receiver of the Money 
had Advice from the Drawer, to make Pay- 
ment to him. And it was found, That the 
Property of the Money was not tranſmitted 
from the Drawer by the Letter of Advice; but 
remained his, and affectable by his Creditors 
the Arreſters, who were therefore preferred (5). 


But one would think, that, had there been Ef- 


fe&s of the Drawer's in the Hands of him on 
whom he drew, at the Time of the Proteſt for 
not Acceptance; no poſterior Arreſtment could 
8 have 


(a) January 16, 1706, Lord Roſs contra Gray of 


Newtown. (b) 1697, Inglis and Foulis againſt Mackie 
of Palgorun. | i TAY 
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have excluded the Poſſeſſor of the Bill his Right 
to theſe Effects. For then he could have pui- 
ſued the Perſon drawn upon for Payment, not- 
withſtanding he did not accept. A Perſon 
having got a Precept, by Way of miſſive Let- 
ter, upon his Debtor's Debtor, containing an 
Aſſignation to his Bond; and having both pro- 
teſted the Precept for not Acceptance, and in- 
timated the ſame as an Aſſignation, was pre- 
ferred to a poſterior Arreſter, albeit the Proteſt 
wanted Witneſſes ſubſcribing thereto, the Inti- 
mation having Witnefles; altho* there had 
been a former Intimation produced by him 
without Witneſſes, and that it was alledged by 
the Arreſter, That lite pendente nihil eſt novan- 
dum (a). For no Man by producing a null Title, 
can be excluded from founding afterwards up- 
on one more valid and formal. : 

X V. Becauſe in Competitions betwixt Ar- 
reſters and Aſſigneys, the _—_— is frequent- 
ly tabled, Whether Bills of Exchange be com- 
— in the Act of Parliament 1696, about 

rupts? whereby all voluntar Deeds by one 
under Horning, found by Decreet of the Lords to be 
inſolvent, and alſo to be either impriſoned, or re- 
tired to the Abbay, or other privileged Place, or 
fed or abſconded, or to defend his Perſon by Force, 
made at, or after, or in the Space ef ſixty Days 
before his becoming ſo, in Favours of any of his 
| ES Creditors 


(a) Fuly 23z 1703) William Blackwoed againſt Charles 
Mun and Sir Robert Auſtrut h er. e | 
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Creditors, either in Satisfaftion, or for Security, 
are declared null. I ſhall diſcuſs that Point bes 
fore I go further. It may be alledged, That 
Bills of Exchange are not excepted in the Act, 
which is general againſt all voluntary Deeds 
made by a Bankrupt in Fayour of any of his 
Creditors, to the Prejudice of others; ſo that 
eren voluntar Payment by ſuch a partial Pre- 
ference, would be ineffectual, and liable to be 


—— and by Parity of Reaſon Bills of _ 


hange. 2dly, If an Exception were allow» 
ed as to Bills, then Bankrupts would make all 
their Conveyances by Bills ; and ſo elude the 
A& of Parliament. But on the other Hand, ir 
may be pleaded, That Bills cannot be brought 
under that Act, and are none of thoſe Deeds 
which a Bankrupt may not do within ſixty 
Days of his breaking. 1. Albeit Bills are nor 
expreſly therein excepted, it is not to be ima- 
gined, that ever the Parliament deſigned they 
ſhould be comprehended: Since they paſs from 
Hand to Hand in Payments, as Bags of Mo- 
ney; and are neither arreſtable nor com- 
penſable. 2dly, There's a vaſt Difference be- 
twixt an Aſſignation to a Sum, and a Bill: 
For he that takes an Aſſignation, knows 
that the Perſon whoſe Debt is aſſigned, is 
Debtor to the Cedent; but the Receiver of 2 
Bill, is not bound to notice or enquire whe- 
ther the Perſon on whom the ſame is drawn, 
be Debtor to the Drawer, or not; it being 


ſufficient for him to procure Acceptance, For 


what 
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what is more ordinary than the accepting of 
Bills for Honour of the Drawer, or Indorſers, 
to whom the Accepter owes nothing. 3dly, It 
were in vain to pretend, that the excepting of 
Bills from the Statute, would make it eluſory: 
For all fraudulent Conveyances by Bills or 

otherwiſe, are ſtill reducible ; and Bills drawn 
by Country Gentlemen, or others who are not 
in Uſe to trade, would be more liable to the 
Suſpicion of a fraudulent Deſign, than ſuch as 
are drawn by Merchants in the ordinary Courſe 
of their Trade. And to bring the drawing or 
indorſing of Bills within the Compaſs of the 
Act of Parliament, were to deſtroy the Securi- 
of Merchants, interrupt Commerce, and 
occaſion all imaginable Confuſion. For a 
Bankrupt may give a Bill to his Creditor, for 
Payment of an anterior Debt, which comes 
to be accepted, and thereafter indorſed per- 
haps to two or three more for Value received; 
what a Hardfhip'were it to annul this Bill, be- 
cauſe the Drawer within ſixty Days of the Date 
proves inſolvent? This Point is now cleared by 
ſeveral Deciſions. A Precept or In-land Bill 
ted to a Creditor, in Satisfaction or Security 
of his Debt by the common Debtor, when he 
was under Diligence of Horning and Caption, 
and inſolvent, and retired, fled, or abſconded 
in the Terms of the Act of Parliament; was 
found reducible at another Creditor's Inſtance 
(a). The Act of Parliament 1696, was found 5 
22 | take 
I 2 1698, Charles Gray againſt Andrew 
aird. 
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take Place upon a Bankrupt's Indorſement of | 


an accepted Bill of Exchange, {till in the Per- 
ſon of his Indorſee, quarrel d by the Accepter, 
who was the Indorſer's Creditor, if he the Ac- 
cepter prov'd, that the Bill was indors'd for 
Satisfaction or Security of a prior Debt, and 
not for preſent Value receivid (a): For it 
had been unreaſonable, to oblige the Creditor 
in the Bill to prove, that he gave preſent Va- 


lue for it; ſeeing the paying Value for Bills, 


(which may be cither in Goods, Money, or 
Bank-Notes, or another Bill given to the 
Drawer or Indorſer, upon ſome other Place, 
where he has occaſion for Money) is a Tran- 
ſaction that cannot be eaſily prov'd, the Pre- 
ſence of Witneſſes not being requir'd to the 
ſubſcribing of Bills. But a Bill of Exchange 
drawn or indors'd by a Bankrupt, payable to 
a conjunct Perſon, his own Brother in Law, 
was found to fall under the foreſaid Act of 
Parliament, unleſs it were made avpear, that 
Value was given for it at the Time of the 
drawing or indorſing () Where deceitful Col- 
luſion to the Prejudice of Creditors, being pre- 
ſum'd in Law, betwixt Perſons ſo near ally'd 
by Blood, it was no Hardſhip to burden the 
Receiver of the Bill, with proving immediate 
Delivery of the Value. The Reaſon of that 
Quality in the Deciſion, unleſs Value was imme- 

diately 


| (a) January 16, 1713, Campbel of Glenderuel, con- 
tra Graham of Gort hie. (b) February 2, 1700, Durcvard 
contra Struthers and Wilſon, 
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diately given for the Bills, is, becauſe 2 Bill 
drawn by a Bankrupt, within the foreſaid 
Space of 60 Days, for Value delivered at the 
Time, is good; and ought not to be quar- 
reled : Seeing, over and above that, it is not 
a preferring one Creditor to another, which 
the Act only provides againſt ; wharever Pri- 


viledges Merchants may have as to their 


Bargains ex incontinenti, in the Courſe of their 
Trade, that it may not be retarded; yet when 
they come to take Security for bygone Debts, 
that muſt be done according to the common 
Law. In the Caſes aforeſaid, Bills of Exchange 
drawn or indors'd by Bankrupts, were allow'd 
to be queſtion'd upon the Act of Parliament 
1696, only in the Perſon of the firſt Poſſeſſor 
or Indorſce: For had they been de novo in- 
dors'd for Value to third Parties, I doubt if it 
were conſiſtent with the Freedom and Safety 
of Commerce, to reduce upon that Head in 
their Perſons, who are not bound to know the 
Condition of the firſt Drawer or Indorſer. 
Bur yet an Aſſigny to whom Precepts bearing 
for Valve received, were granted by a Rebe 
at the Horn upon his Debtors, as a corrobora- 
tive Security for Bills of Exchange, due before 
the Denunciation, was prefer'd to the Donatary 
of Eſcheat: Albeit the Precepts wanted the 
Solemnity of Witneſſes, and the Writer's 
Name and Deſignation (a); in reſpect "a 

| the 


1 December 23, 1698, Dean of Guild Blair, con- 
tra George V. at ſon. 
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the Aſſigny, in Concurrence with the Reſt of 
the Rebel's Creditors, ſubſcrib'd his Conſent 
to the paſſing of the Donatary's Gift, with 
this expreſs Quality, that it ſhould not pre- 
judge his Right: Tho' it was alledg'd for the 
Donatary, that the Aſſigny's ſubſcribing a quali- 
fied Conſent to the procuring of the Gift; im- 
plies only, that his Right ſhould not be dimini- 

ſhed by his Subſcription; without giving him 

any farther Right, than he had before. 

; IX. It is a {tated Controverſy among Law- 

vers, if the Exception of not numerate Money 
(co which all written Obligations for Money 
1 received, lay open by the civil Law, for two 
tears; during which Time, the Creditot pur- 
ſuing, behoved to prove Delivery of the Money, 
otherwiſe than by the Debtor's Hand-Writ) 
be competent againſt Bills of Exchange ? Bur 
all they ſay pro or con, is of ſmall Uſe to us, 
who allow no ſuch Exception; and ſuſtain 
Writs after Delivery, as valid and probative 
r. from the Date, till they be improven: Admit- 
ig ting always contrary Probation by Writ, or 
e Oath of Party; altho' the Chyrographum bear 
a2 Clauſe expreſly renouncing the Exception of 
re not numerate Money. Which takes Place in 
ry Bills, as well as in other written Obligations; 
he fo the Exception be made to the Poſſeſſor of a 
r's Bill proteſted for not Accptance, by his imme- 
at © diate Author, whether he be Drawer or Indor- © 
he © fer, upon the Account of no Value receiv'd 
on. from the Poſſeſſor himſelf, But it would noe 


— — — - . 
* 


Aer, to object againſt the Poſſeſſor of a Bill, for pref 


the Currency of Bills (a). Becauſe Bills of Ex- 


2 Ship; and that being acknowledg'd, to in- 


() Fanuary 26, 1700, Wightman againſt Zohnſton, 
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be relevant for the Drawer, or a prior Indor- 


an onerous Cauſe, that no Value was paid for 
the ſame, by his Author the laſt Indorſer; ot 
for the Accepter, to'found upon no Value re- 
ceived by the Drawer: 

X. Cauſa data, non ſecuta, is an ordinary 
Exception againſt Bonds; and in mutual Con- 
tracts, both Parties muſt perform. But a Bill 
of Exchange bearing Value received, being 
granted for a Part of the Price of a Ship, 
which was never deliver'd free with a valid 
Vendition ; and the Bill indors'd to a third 
Perſon: The Exception ob cauſam non ſecu- 
tam, was not found effectual againſt the Poſſeſ- 
ſor ; nor Declarations a-part, ſufficient to ſtop 


change are as fungible as Money, affected with 
no Qualities, bur ſuch as are mentioned 1n the 
Bill; and Value receiv'd, imports a Renuncia- 
tion of all Exceptions: But tho' the allowing 
the Exception of cauſa datd non ſecuta agailiſt a 
Stranger or third Party, to whom a Bill is in- 
dors'd, might prove a Stop to the neceſſaty 
Courſe of Bills: It is relevant for the Debtor 
in a Bill, to prove by the Creditor's Oath, that 
the Bill, he being the firſt Poſſeſſor thereof, 
was granted for the Vendition of the Part ot 


ſtruct, that he the Debtor in the Bill was de- 
barr'd 


— 
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barr'd from Poſſeſſion of the Subject ſold, by 
preferable Rights of Bottomry, affecting the 
Ship (a). And the Arreſter of a Bill fot a 
Parr of the Price of Meal to be delivered by 
the Drawer, for whoſe Petformance the Credi- 
tor in the Bill ſtood oblig'd, as Cautioner in 
the Contract, was not oblig'd to pay the Bill, 
the Meal not being delivered: Altho' the Bill 
vas payable before Delivery of the Meal (6). 
XI. Preſcription is another Exception a- 
gainſt Bills, which is the Way to acquire or 
oſe the Property of a Thing, or any Right, 
r Action, by the Courſe of Time. Which 
Definition implies two Effects, or rather two 
linds of Preſcription: The one whereby the 
ofleflor acquires the Property of that he poſ- 
les, and the Proprictar is deſpoil'd of it, for 
Vant of Poſleſſion ; The other which occaſi- 
ns the Acquiſition or Loſs of all other Rights, 
r Claims and Actions: Whether there was 
ofleflion in the Caſe, as in the Enjoyment 
Servitudes; or no Poſſeſſion, as when 
ne loſes a Debt by failing to exact it in due 
ime. Preſcription is founded on this Pre- 
mption, that he who enjoys a Right, has a 
ſt Title, elſe the ſame had been ſooner called 
ueſtion ; and that he who ceas'd to ex- 
ce it, hath been diſpoſſeſſed and denuded for a 
iſt Cauſe; and that the Perſon who hath con- 
ued ſo long without demanding Payment of 
F | Q | „ his 
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ie” a) February I . 1 706, Plummer " Houſton, (b) 
5. 77 1797, Boys contra Sbaww. 
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his Debt, hath either got Satisfaction or acknow- 
ledg'd nothing to be due to him. The Rules of 
Preſcription are either ſuch as regard the Uſe, 
Nature, Subje&, and Interruption of it ; that 
which legitimates and vitiates Preſcription; and 
the Perſons againſt whom it runs: Or ſuch 
as diſtinguiſh the Times of Preſcriptions; 
which are but arbitrary and changeable Laws, 
different in diverſe Places. 

XII. For clearing the Time from which Bills 
preſcribe, we are to conſider a two-fold Preſcri 
tion, viz. a ſhort Preſcription of ſix Months, 
which is the Term allowed for Regiſtration 
and ſummary Diligence; and a long Preſcripti- 
on of 20 Years, which is common to Bills with 
holograph Writs. Aitho Bonds preſcribe only 
from the Term of Payment, and not from the 
Date (a): Yet this Preſcription of fix Months, 
commenceth from- the Term of Payment, on- 
ly in caſe of Acceptance and not Payment; 
for, in the caſe of a Proteſt for not Accep- 
tance, the Computation runs from the Date of 
the Bill, even when the Day of its falling duc 
is longer than fix Months. 

XIII. As tothe long Preſcription, Sir G. Ma:- 
kenzie in his Obſervations (5), informs indeed, 
thar he remembers the Parliament expreſly refu- 
ſed to limite Bills of Exchange to the 20 Years 
Preſcription : As being too narrow for theſe com- 

mon 


(a) February 17, 1665, Butter contra Gray. June 
23, 1675, Bruce Contra Bruce. (c) Obſ. upon the 9. Act. 
1. S/. Par. 2. Ch. 2. 
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mon Vehicles of Trade, betwixt us and Fo- 
reigners. And I am told it it was decided 
(a), that Bills of Exchange do not preſcribe as 
holograph Writs : - But this can hardly be well 
accounted for, ſince the becauſe why holo- 
raph Writs preſcribe quoad modum probandi 
ooner, than ſuch as are more ſolemn, is, their 
not being ſubſcribed before Witneſſes: And 
conſequently, Bills of Exchange as both want- 
ing Witnefles, and ſeldom holograph, ſhould 
much rather have a ſhorter Courſe; as it 
is in other Parts. Eſpecially, ſeeing the 
Reaſon why theſe are probative, without be- 
ing holograph, and without Witneſſes, is, for 
that they are not given as lying Securities: 
But Payment. thereot is ordinarly ſought after, 
by a Purſuit or Charge with all Expedition. 
And my Lord Stair is of Opinion (/), that 
ſuch would not be probative, it kept up for any 
conſiderably Time. Yet I do acknowledge, this 
Differece betwixt a Bill of Exchange, and an-or- 
dinary holograph Writ; that the firſt doth prove 
its own Date, whereas the other, does not. 
XIV. A Charge or Proceſs at the Inſtance of a 
Cocreditor in a Bill, againſt one of the correideben- 
di, will hinder Preſcription, as to the reſt ſc); tho 
they be not Creditors, or Debtors in ſclidum (4), 


(a) February 4, 1692, In the Caſe of Leſly of Balqu- 
ban againſt Mrs. Menzies, (b) Stair Inſtit. lib. 4. tit. 
42. S 6. (c) Avg. I. ult, C. de duob. Reis. (d) Lex loix 
civiles, &c. Tom, 2. lib. 3. tit, 2. Sect. 5. Art. 16, 17. 
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IND E X 


Ae of Bills, verbal or in writ, $5. 


Where verbal is not allowed, 86. What im- 
rts Acceptance, ibid. Acceptance by whom, 
and how made, 88, 89, 90. When to be de- 
manded, ibid. Poſſeſſor not demanding Acceptance 
in due Time, accountable for what may happen, 
91. Without Diſtinction of Bills after Sight, or after 
Date, 93. Exception from this Rule, 94. The Time 
to be allowed for preſenting Bills ia order to Ac- 
ceptance, much in arbitrio judicis, 95, Bills upon 
Sight, need not be got accepted, 96. Bills after 
Pate muſt be accepted at preſenting, or proteſted 
or not Acceptance, ibid. In the Option of a Perſon 
on whom any Bill is drawn, to accept or not, unleſs 
in ſpecial Caſes, 97. Or to accept fimply, or ſuper 
Proteſt, with any Quality or Condition; tho' the 
Poſſeſſor is not bound to receive ſuch Acceptance, 
without proteſting the Bill, ibid. 98, 99. Acceptance 
with a Quality, conſtructed a Refuſal in France, 
held as ſimple in other Places; and allowed in 
Scotland, 99. Acceptance ſuper Proteſt, what it is, 
and how to be performed, ibid. 100, vid. Page 16. 
Bills not to be accepted, after Drawer or Indorſer 
is Bankrupt, 102. When Acceptance /#er Proteſt 
was more frequently uſed, 106. Cannot regular] 
be refuſed by the Poſſeſſor, 102. Which of feverals 
| offering 


2 49h: ry od foper Brotolt Die 
ater another bath accepted {zper Proteit, 104. Dit- 
 $erent el A ance ſuper Proteſt in Honour 


offering to * ſuper Proteſt, are preferable, 103, 
e Perſon drawn upon may accept, 


of the Drawer, from ſuch Acceptance in Honour of 
Indorfer, 106. How Bills drawn on feverals 


: Mack, muſt be accepted, ibid. Acceptance of the 


Bill, doth not free the Drawer, 108. Nor the 
e Acceptance, the Accepter, 
109, 110, 111. Efte& of Acceptance of Bills dravn 
b rupts on their Debtors, 112. Acceptance of 
Bills bearing as per Advice, 113. Caution to pre- 
vent double Acceptances, 114. One refuſing to ac- 
cept, tho he have Proviſions, ibid. 79, 217. How 
Acceptance is to be proved where the Bill is loft, 
115. 


Action competent upon Bills, ſee Diligence. 


= 


Adjudication, 184. 


dvice, to a Drawer or Remitter in Commiſſion from 
the Conſtituent, 16. From a Drawer to a Friend to 


prevent the Diſhonour of his Bill, 45. To the Per- 


fon drawn upon, from the Drawer, e contra, 
from the Drawer to him, 47, 48. Bills bearing as 
per Advice, cannot be accepted or paid till Advice 
come, 47, 70, 113. What Advice a Remitter 
ſhould ſend to his Correſpondent, and what to a 
third Perſon for whoſe Account he remits; and 
what Advice he to whom, for another's Account, 
any Bill is remitted, ſhould give to the Party in- 
tereſſed, 50. Advice to be given when Bills are 
drawen for the Account of a third Party unknown 
to the Accepter, 69. Theſe Words, As per Advice 
in Bills, underſtood of Advice from the Drawer in 


Caſu dubio, 70. Bills bearing without Advice, or with- 


out further Advice, 71. Advice of a Bill's being pro- 


- teſted, from the Poſſeſſor to the Drawer and In- 


| Payer, ſuper Proteſt, to the Perſon for whole Ho- 


dorſers, 121, 128, 129. How fuch Advice given 
may be proved, 130. Advice by the Accepter or 


Nour 


I N-D E X. 

"Nour that is done, 100, 15p. Advice from the'Cre- 
ditor in a Bill, to him it was payable to under 
Truft, NN part of the Money to be paid to a 
third Perſon, doth not tranſmit the Property td 

that third Perſon, without Intimation to him, 217. 

African Company, 215. | 

Agio, 3+ 

Alternative Obligations, (vid. Debtor.) 

Annualrent, when due for Bills, 192, if due for un- 
1 Bills, 145, 193, 194. Due upon Inland- 

ills, as well as others, 171. When once due, con- 

tinues till Payment of the Principal, 195. 

Appziſing, 184. | | 

Approbo non reprobo, doth not hold in ſome Caſes, 210, 

217. 

Argentarii & Nummularii, 24. 

Arreſtment, (vid. Competition, Executorials) 70, 213, 
214, 215. \ ET 

Aſsignation, ſee Competition, Bills, 


B 


Bank of Scotland, (vid. Diligence, Suſpenſion, Pro- 
teſt,) 171. Advantage of negotiating accepted Bills 
in the Bank, 8m, partial Payments allowed there, 
137. , Uſefulneſs of the Bank, ibid. 


PBankrupts, 66, 91, 113, 218, 219, 220, 221. 


Bills of Exchange, wherein like Money, and where- 


in not equivalent to Caſh, 16, 17, 209, 214. To 
whom made payable, 49, 50, 51, 52. When made 
+ hag 56, & ſeqq. Where made payable, 59, 60. 


ills require not the ordinary Solemnities of other 


Writs, 37, 38. If Date and Place be an effenti:! 
Formality in them, ibid. 39. Sum in the Body of 
the Bill more regarded, than that on the Top, 53. 


Bills payable at Sight, or upon Days Sight, 57, 91, 


139. How a Bill and Aſſignation do agree and dif- 
fer, 79, 219. Sometimes one, and ſometimes more 
Bills given for one Parcel, 34. Foreign Bills, 2, 3, 


170. 


IN D E X. 
17e. Inland-Bills not privileged in Holland, dif- 
charged in Caſtile, and how allowed in France, and 
with us, 169, Only thoſe bearing Value received, 

.. privileged in England, 61, 170. All Inland Bills 
with us equally privileged, as foreign Bills, 171, 
and to be ſo negotiated, 172. Bills not ſubject to 
Compenſation and other Exceptions, as common 
Debts, and tranſmitted without Intimation. id. 
Compenſation, Arreſtment, Diſcharges, Indorſe- 
ment. Bills for Delivery of Salt, Meal, or other 
Fyngibles, how priviledged, 52, 53, 172, 211. 
Bills payable to a Creditor in Satisfaction of bygone 
Debt, 66, 211, 220, 221. : 

Billets de Change, ( ſee promiſſory Notes,) 173. 

Blank, Difference betwixt blank Bills, and blank In- 
dorſements, 40, 85. | 

Bottomry, ſeveral Kinds and Effects af Bills of Bot- 
tomry, 5, 6, 7. 

— Bzokers, 9, 10. 

B2olierage, 18, 161. 


C 


Caption, 184. 

Cauſa data non ſecuta, 224. 

Chazge, ſee Diligence. 

Coins, (vide Payment of Bills), Difference betwixt 
Bank and current Money, 4, 60. The different 
Species in ſeveral Countries, 54, 55, 133, 134. To 
whom the Loſs or Gain by crying up or down Mo- 
ney, doth belong, 132 134 135, 136. 

Commiſsion, drawing and being drawn upon in 
Commiſhon, 15, 16. 

Commiſsion oz Authozity, ſee Proof by Oath. 

Compenſation, $3, 206, 208, 209, 211, 214- 

Competition of Creditozs in Bills, $4, 212 213, 
215. In Bills of Bottomry, 6. | 

Compt-Book not regularly kept, 162. 


Conſent 
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iſ- Conſent to the paſſing of a Gift of Eſcheat, provid- 
ad ed it ſhould not wrong the Conſenter, found to 


d, prefer him to the Donatary 223. 
1; Conſignation how to be made, and the effect on't, " 
1, 147, 148. — 


to [Contract defin'd, and the ſeveral Kinds of Con- | 
ni tracts, 20. 1 | 
d. | Co-partners, 15, 49, 71, 89, 156, 182. | 


e- YCo-piincipal Debtozs, 181. 182. it 
er [Countermand, Advice from the Owner of a Bill to | 
1. apply the Money to the Uſe of a certain Perſon, 


de doth not, without Intimation to him, hinder the ' itt 
Adviſer to Countermand the Application, *4. When 1 
Payment of Bills to a Factor may be countermand- il 
1- ed, 143. 7 4 
Courtagie 10. | 
t- FCuftom of Merchants 2, 168. q 
| | 
D. | f 


Damage and Jntereft, 197, 198. | 

Date vid. Bills, Indorſements. i 

Days Sight, See Bills. 1 

Days of Grace, why introduced 140. Not allowed = 
before proteſting for not Acceptance, 90, 119, 141. | 
Vary as to the Number in different Places, ibid. | 
When not allowed, hid. 142. 

Debtoz hath his Election in Alternatives, 138, 145. | 
And the Application of indefinite Payments 157. | 
In dubio potioy conditio debitoris, 181. | 

Deliverer 5. ll 

Diligence and Action competent upon Bills in cafe fi 
of a Proteſt for not Acceptance or not Payment, 86, 1 
171, 175, 176. 178, 179, 180, 186, 192. | 1 

Direction oz Addreſs of Bills, 46, 47. The Caſe of f 
a Bill wanting the Direction, 46. 1 

ODiſcharges and Heceipts ſeparate, not effectual againſt 

ingular Succeſſors, 84. 187. 207. 211. 214. Nor a | 
Diſcharge upon the Bill lying by the Creditor at J 
his Death, ſufficient to free the Debtor, 207. j 
| | Diſcompt ; 


w Ut rt 


a 
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k INDE N 
_ "'Oifcompt in Bills.of Exchange 6. 
D2aught, and Kedzaught continued 49. 
Dzawer 5- What one, whoſe Sufficiency is doubted, 
is obliged to do for the Remitter's Security 10. 
Drawer bound to make the Sum in the Bill effectual 
to the Creditor, 24, 69. And to divide the ſame, or 
alter the Creditor, at the Remitters Deſire, any 
time before Acceptance or indorſing; and to give 
new Bills for ſuch as happen to be loſt 35. Liable 
to the Accepter ex mandato, 68. Unleſs the Draught 
was upon a third Party's Account, and the * 
ceptance ſimple, ibid. Drawer and a third Perſon 
for whoſe Account a Bill is drawn, liable to iave 
| harmleſs the Accepter and Payer for Honour of the 
Drawer, 69. 


E. 


Eviction of a Thing given in Satisfaction of Debt, 
* 136. 
Exceptions competent againſt Bills, 83, 174, 205, 218. 
2 | | 
Exceptio non numeratæ pecuniæ 207. 223. | 
Exchange, What in its general Acceptation, 2. What 
in the ſpecial, 67. How determined, 187, 188, 
189. When contained in the Bill 196. 204. Laws 
of Exchange univerſal, and particular, differing in 
different Nations, 2, 3. Several Kinds of Exchange, 
z Petty Exchange, ibid. Dry Exchange. 4. Proper 
r ure and conditional, 5. Exchange 
Contract defined, 19. Tis betwixt the Drawer and 
Remitter Species manu, 21. And yet bone fidei, 23. 
Betwixt the Drawer and Perſon drawn upon it 1s 
mandatum 45. Riſe, Introduction, and Uſe of the 
Exchange Commerce, 21, 22. If it bind effectually 
before Delivery of the Bill or Money, 24, 25, 26. 
Parties and Perſons neceſſary to ſubſtantiate an Ex- 
change Contract, 27. How one Perſon ſuſtains 
double or more Capacities, 29, 30, 31, 32. Parallel 


— 
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Inſtances in the civil Law, 33. Fictions allowed 
in an Exchange Contract, 34. Radices Cambii, 54. 
Erecutozials 184. | 
Expence of Plea, 205, 212. 


F. 


Factoꝛs and? [See Commiſſion, Payment, Countormand] 
Factozn. 5 Factors cannot divide their Orders, 16. 
Muſt obſerve the preciſe Terms of their Commiſſion, 
11. Not ſafe for them to take Bills in their own 

Name for Money remitted to their Conſtituents, 19. 
Factory extin& by the Conſtituents turning Bank- 
rupt, 16. Duty of a Factor drawn upon with Order 
to Value himſelf upon the Drawer; or to remit 
the Value of Remittances received; or to remit a 
fix'd Sum to one Place, and Value himſelf upon 
another; and of a Factor having drawn a fix d 
Sum upon his Imployer, 17, 18. Factor, tho*' Minor, 
doth by drawing, accepting, or diſcharging Bills, 
effectually bind his Conſtituent, without obliging 
himſelf, 15, 28, 153- 

Fairs and Marts abzoad, where Bills are payable, 
have Statutes and Privileges, 60, 61. 

Falſhood, See Forgery. 

To:gery, 40, 41, 42, 43, 44, 45, 154. 


G. 


Genevalia debent generaliter intelligi. And how this Rulg 
is reſtricted, 171. | | 


H. 


Vozning (See Diligence) 183. 
Pypothecks, 185+ 
J. 


Impꝛabation, See Forgery. | 

—— and ' ladorſements what, 80. All Indor- 

Indoꝛzſe ments. § ſers liable to the Porteur in Shy 
| | excep 


E | | 
9 
* 
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. ferent Narratives of Value, and the import of a 


| Loft Bills ( 
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except in the Caſe of accepted Bills tranfa ed ig 
in the Bank, 81. Bills payable to one, without 
bearing to him or his Order, may oF indorſed by 
him, ibid. How the Creditor in a Bill negotiating 
the ſame partially with different Perſons, is to in- 
dorſe reſpectively to them, 82. The Doctrine con- 
cerning the onerous Cauſe of Bills, and their dif- 


ſimple Order to pay, applicable to Indorſements, 82. 
Indorſements need no Intimation, $3, 209. Nor Date I Neg 
and paſs fine onere, ibid. 23. More orgs than MNego 
the Bills themſelves, 84. Not allowed in Bolxano, 85. | 

uh sition, 184. 

nfurance what, and when contrived, 8. Rules Par 
thereof, and difference betwixt inſuring Goods and PAY 
Bills of Bottomry, ibid. a 


Intereſt, See Annualrent. to 
s m 

L | 80 

Laws, See Exchange. ; - 


Letters of Credit, ſeveral Kinds thereof, 11, Cau- 
tion againſt Hazard by unlimited Letters of Credit, 
and ſuch as may be loſt, 12. What the Furniſher 
of Money upon Letters of Credit may claim, and 
ought to do, ibid. 13. 14. 131. Such Letters more 
privileged abroad than with us, 185. 

Locus Penitentiæ, See Exchange. 

d. Acceptance, Drawer, Payment,) 35, 


36, 154, 192. 
M. 


Mandates to pay in Bills and Indorſements not re- 
vokable, 52. Nor gratuitous, 161. 

Merchants (See 8 of Merchants) the only pri- 

vate Men who give Laws to themſelves. 1. Other- 

wiſe privileged, 61. 

ino2s (vid. Factors) Obligant, non obligantur, 15, 28. 
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When and where reſtored in integrum in the Can 
i | , 
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of Leſion, ibid. 29. Preſcription runs againſt them, 
- unleſs privileged by Statute, 180, 
Mora, 92, 959 
Multiple-Poinding, 205, 212. 


N. 


Name of the Perſon drawn upon how to be expreſs d, 
46. And of the Creditor of the Bill how, 49, 50. 

2 Name of the Dawer how ſubſcribed, 71. Why Bulls 

: are taken payable to Order, 51. | | 

e Negotiating of Bills, 80. 

n Negotiorum Geftorum Actio, 101. 

. | 


P. 

Par, 67. 5 | ; R ; 
Payment of Bills, (vid. Coins, and Bank) when Bills 
all due, 138, 139, 140. If the Poſſeſſor can be forced 
to take his Money ſooner, 142. If the Accepter 
may ſafely pay by Anticipation, to a Factor or A- 
gent, 143. How and in what Specie Bills are made 
payable, and how paid in different Countries, 53, 
$4» 55» 133, 134, 136, 144, 145. Where Pay- 
ment is to be required or offered, 146, 147. Pay- 
ment either fimple, or /#per Proteſt, 148. Forma- 
lity of paying ſuper Proteſt, 149. When not ſafe to 
do it, 151. Which of ſeverals offering to pay ſuper 
Proteſt, ſhould be preferred, bid. If Acceptance was 
ſuper Proteſt, the Gualir is underſtood to be re- 
peated, tho not expreſſed at the Time of Pay- 
p ment, 152. To whom Payment may be made, 153, 
154, 155, 156, 177. How partial Payment inde- 
finitely made by the Accepter of ſeveral Bills, is to 
be aſcribed, 156, 157, 158. Effect of ſimple Pay- 
ment, ibid. 159, 160, 161, 162, 163, 186, 296, 
3 Effect of Payment ſuper Proteſt, 296, 164. A 

erſon giving Satisfaction for Bills drawn by him, 
upon his Correſpondent, allowed to get up theſe 
Bills from that Correſpondent, 165. Payment, 
mot preſumed, 206, How proved, 207, If * 
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be arreſted after the Debtor had accepted the Gre: 
ditor's Bills, and the Bills reduc'd upon the Act of 
Parliament, 1696, the Accepter liable in once Pay- 
ment, 113. But one who accepts his Creditor's 
Bills, after an Arreſtment by the Drawer's Credi- 
tor, liable-to both Arreſter and Poſſeſſor, 215. Ac- 
cepter liable to pay to an Arreſter, albeit he the 
Accepter had a relevant Exception againſt the prin- 


Ys Creditor, 216. 
Pendente Lite nibil innovandum, doth not hindet one to 
produce a better Title, 218. | 

Poinding, 184. | 


Poſſeſſoz of a Bill, obliged to negotiate the ſame du- 


ly, otherwiſe he has no Recourle againſt the Draw- 
Er, if the Accepter break with his Effects, 24. Muſt 
adviſe the Drawer and Indorſers timeoufly of the 
Bills 2 proteſted, 121, 128, 129. But not ob- 
| Tied to fend the proteſted Bill to them, ibid. 
Preſcription, 180, 190, 191, 225, & ſeqq. 
Patvifeges, /e Merchants, Fairs. | 
med 15 - * 173) 174. of avs 
of ath, 14, 86, 130, 210, 209, 217, 22 
Fel len or Authority 2 taking the Oath of 1 
Party in the Enemy's Country, refuſed. Did. 
Pꝛoteſting of Bills, a neceſſary Solemnity, not fup- 
lyable, 115. Form thereof differs in different 
laces, 116, 117, 118. When a Bill is to be pro- 
teſted for not Acceptance, 90, 119. A Bill may be 
proteſted for not Acceptance, notwithſtanding of 
an Offer of partial or qualified Acceptance, ibid. 
How a Bill is to be proteſted, when the deſigned 
Accepter is not known, ibid. 120. Or when the Poſſeſ- 
for is dead, 125. When and where Bills are to be 
roteſted for not Payment, 58, 120, 121, 126. Who 
may proteſt for not Payment, 176, 203. Effect of 
not proteſting timeoully, 58, 122, 123, 124, 125. 
Effect of duly proteſting, 174, & ſegg. Proteſt for 
not giving better Security, 126, 127. Within what 
Time ProteRs are to be regiſtrated, 190. | 
| | P2oving 
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Proving the Tenoꝛ of Bills, to whom compre 
30, 31+ | 
Pꝛoviſion, 18, 161. 


R. 


Receipts, ſee Diſcharges. 

Ne-erchange, 5, 198, 199, 200, 201. 
Referenti non creditur nihil conſtet de velato, 474 
Aemiſe, and Remife continued, 49. | 


Aemitter, 5. | 
8 


Security farther, (vid. Acceptance, Drawer, ) x58, 
177. 

Servants, drawing Bills for their Maſters, 19, and 
accepting Bills fox them, 88, 103. 

Society, vid. Co- partners. 

Stile o: Computation of Time old or new, 56. 

Stiles and # 02ms of Bills of Exchange variouſly con- 
ceived, 72, & ſeqq. 

Suſpenſion, 203, 204. | 

Sums due by, or to the Bank, only to be ſuſpended 
on Diſcharge or Conſignation, 204. 


'T 
Truft in the Matter of Bills of Exchange, 39, 209. 
V 


Ualue in Bills, of what Import when expreſſed, or 
not, 61, 62, 221. And the ſeveral Kinds of Value, 
as Value in my ſelf, Value received, Value not re- 
ceived, Value in Accompt, Value diſcounted, Value } 
exchanged, and Value underſtood, 61, 62, 63, 64, || 
66. When Value is in Uſe to be delivered, 65. A f 
Perſon not appreving of his Factor's truſting the j 
Value, hath no Profit by the Praught, id. If ne- | 
| ceſlary 4 
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ary to ſpecify in what Kind che Value was 
ven, 64. | | 


x U 
Uſance, 3 8, 59. 


| W 
Wager, 8. 


Wives, their Acceptance or Diſcharges good, wh 
in Uſe ſo to do, Tos, 133. arges good, when 


Y 


Near, when it begins in Scotland, and when in Eng- 
land, 56. 
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EpixBugon the tith-Day of Navembef oz. 
8 the Petition preſented to the Lords of Her 

—_—_— Privy Council, by Mr. William Forbes 
Advocate; ſhewing, That he has compos'd a Metho- 
dical Treatiſe 3 Bills of Exchange; wherein 
is an Account of the Riſe and Progreſs of Exchange, 
the Nature and Kinds of it explained, the prevailing 
Cuſtom of Merchants illuſtrated and confirm'd from 
the civil Law, the Authority of Lawyers and Writers, 
ancient and modern, foreign Statutes, and Sentences 
of Courts, Acts of Parliament, and Deciſions of the 
Lords of Seſſion; and all curious and uſeful Caſes, 

ueſtions and Controverſies touching Bills, fairly ſtated 
nd diſcuſs d, gr to the Analogy of the Scots 
Law, &c. And therefore craving to the Effect after- 
mentioned ; the Lords of Her Majefty's Privy Council 
do hereby grant to the ſaid Mr. William Forbes Ad- 


vocate, his Heirs and Aſſignys, the ſole Privilege of + 


printing, e and ſelling the foreſaid Book, In- 
tituled, A Met hodical Treatiſe concerning Bills of Exchange, 
&c. And diſcharges all other Perſons whatſoever to 
print, re-print, ſel] or import into this Kingdom any 
of the ſaids Books for the Space of Nineteen Years 
from the Date hereof, and that under the Pain and 
Penalty of Confiſcation of the ſaid Books, to the Uſe 
of the ſaid Mr. William Forbes, or his foreſaids; and 
farther, under the Penalty of five hundred Merks 
Scots Money, to be paid by the Contraveeners, to the 
{aid Mr. Williams Forbes, or His foreſaids, beſides the 
Seizure and Forfeirure foreſaid. Extracted by me, 


RO EAT ForBEs Cls. Si. Con. 


The above Privilege is aſſigned by Mr. William 
Forbes Advocate, to Fobn Ruſſel Writer in Edinburgh, 
for whom this Book is printed 


. 
So — 
— —— . Ü — —— — 


Will ForBES. 
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Bal written by Mr. William Forbes A .. M. 
Las in ibe Univetſety of Glaſgow, and to be fold by 


William Brown Boo ſeller, at bis Shop, on the North- 
- Side of 1 the Street, a little above the Croſs of Edinburgh. 


A Journal 'of the Seſſion, containing the Deciſions 


of the 1 of Council and Seſſion, from Fe- 
1705, ti Il November 1713, and the Acts of Sederunt 
3 in that Time, in Folio. 

-A- Treatiſe of Church-Lands and Tithes, Oftavo. 
The Duty and Powers of Juſtices of Peace, Sheriffs, 
Stewafds, Lox ords of Regality, Baillies of Regality and 
Royalty, &c. in two Parts, Ottavo. 
ke. Law:of Election of Members of Parliament, 

OQavo. 
5 $i Methodieal Treatiſe concerning Bills of Ex- 
Change, e 


Where are likewife fold the following Law Books, 


The Scots Acts of Pacha, in Folio, from Ki 
ames I. to King Char 1 with Sheen 

erborum Sen eaibne, &c. Price bound 11 s, fterl. 

| The ſaid Ads of Parliament in 2 Vols. 12-0, Price 

= bound 6 5. feerl. 

L Six George Mackenzie's 8 on the foreſaid 

133 Ads in Folio, Price bound 6 £5. ſterl. 

F Gilmor and Falconer's Deciſions, Price bound 46. 

| 10 d. fterl. 


Fir George Mackenzie's Inſtitutions of Scots Law, 
# Price bound 2 f. 6 d. 


1 Sir James Stewart's Abridgment of the Att; of Parla- 

| ment, Price bound 4, s. fterl. 

" Fpotiſwood's Introduttion to the Knowledge of the 
Stile of Writs, ſecond Edition, Price 


ound 5 54. 
6. d. ſterl. 


ppotiſwood's 


wa. 
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Books in Ohr S / Taka: 


0 
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* 
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. 


Sat. : 7" 
ies d's Form g Proceſs before the | | 
ct and Seſſion, ſecond Edition, e a. 
3 4. fterl. e eee WD 00 
And the following Books at reaſonable Rates. 4 * 


Hutchiſon on Job, Folio | | 
Bailii Opus Hiſtoricum & Chronologicum, Folio ; 


Books in Quarto. 


N Berdeen's Muſick Pook 

Brown againſt the Quakers 

Colſon's Mariner's new Calendar 

Pitcairn on Prayer 

Seller's Navigation 22721 

Works of the Learned, for the Years 1701, 13025 
1703, 1704, 1705. 

Wiſe againſt Athei 


Books in Octavo & Infra. 


A Bercromby on the Power of Intereſt 
Acts of the General Aſſembly . 
Baudoin's Fables < 
Bp. of Chiapa's Voyages : 
Burnet's Eſſay on Queen Mary 
Book of Pſalms with Arguments 
Bourignon's ſolid Virtue 
Brown's Engliſh School reform'd 


Berault's French Grammar | ; 
Bp. Burnet's Travels | I 
Sir Richard Blackmore's Eſſays 


Cockburn's N- 

Craig's Scotland's e 1 aſſerted 

Colvil's Righteous Branc Y : 

Canaries of the Will of God 

Chalmer's Orthography e 
 » Czaytord's Novels | 


4 ts Fab + Vols and E delle a 
12 on the Death of pg Villiam | 
6 —— land's way hs 
od or the Sword 
ry on — and Providence 
Gregory e of Na avigation 
Sir Geo. — ie's Aretina 
— - Moral Gallantry 
— — Religio Stoici 
Miege s State of Britain for the Year 1718 
Proceedings of the Parliament of Scotland, 1) 
Rights and Power of the Parliament of Scotlan 
Scot's Sermons 
Henry on the Sacrament 
dorf's Duty of Man 
ree-holder 


Buchanani Pſalmi 


* 


„All Sorts of School-Books, Tranſlations, Oc, 
Maps of the neweſt and beſt Sorts N 


